Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



\) 



A 



\ 



/ 
I 



A A r 

TREATISE I ?'i^ 



ON THS 

LAW OF FIXTUKES, 

AND OTHER PROPERTY 

PARTAKING 

BOTH OF A REAL AND PERSONAL NATURE ; 

COMPRISING 
. THB lAW BBLATniG TO ANNEXATIONS TO THE FREEHOLD IN GENERAL ; 

■ 

AS ALSO 

EMBLEMENTS, CHARTERS, HEIR-LOOMS, ETC. 

WITH 

AN APPENDIX, 

CONTAINING 

PRACTICAL RULES AND DIRECTIONS 

RBSPBCTINO 

THE BSMOYAL, PURCHASE, VALUATION, ETC. OF FIXTURES BETWEEN 

LANDLORD AND TENANT, AND BETWEEN OUTGOING AND 

INCOIONG TENANTS. 



BY 

A. AMOS, ESQ., ANB J. FERARD, ESQ. 

BABBISTEBS-AT-LAW. 



BY JOSEPH FERARD, ESQ. 

BABRISTER-AT-LAW. 



LONDON: 
W- BENNING AND CO., LAW BOOKSELLERS, 

43. FLEET STBEET. 

1847. 



London. 

.SpoiT.swiioiiK and ijiiAW, 



PREFACE 



TO 



THE SECOND EDITION. 



The former edition of the Treatise on Fixtures has 
been long out of print ; the editor having been pre- 
vented by continued ill health from bestowing on the 
work the degree of attention which alone could justify 
him in offering another edition. He regrets that 
he has even now been compelled to acquit himself 
of his task under so many disadvantages, that he 
cannot but feel justly apprehensive that the work will 
prove little deserving of the far too favourable recep- 
tion accorded to it in its original form. 

The number of cases which have arisen upon the 
subject of Fixtures since the publication of the first 
edition exceeds the aggregate of those which were to 
be found in the books at that period. In originally 
preparing the Treatise for the press, an attempt was 
made for the first time to arrange and methodize this 
branch of law ; and to extract, from the loose and 
scattered authorities then extant, some definite prin- 
ciples for determining the right of property in Fixtures. 
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IV PREFACE TO THE SECOND EDITION. 

It is a satisfaction to the editor to find that the 
principles there suggested, have, in several instances, 
since received the countenance of the Courts. 

In availing himself of the modem decisions, the 
editor has followed the course adopted in the first 
edition; and has stated each case somewhat fully 
when discussing the rights of the particular class of 
claimants to which it more particularly refers. But 
when any principle recognized by the Court in decid- 
ing upon one class of cases, has been found more or 
less applicable to another class also, he has thought 
it advisable to notice it briefly in the chapter assigned 
to that other class. He trusts that the facility thus 
afforded to the practitioner, in investigating the claims 
more immediately under his consideration, will be 
deemed a sufficient apology for some little repetition. 

It is hoped that no decision of importance has been 
overlooked ; and that if any inaccuracies should occur 
in the references, &c., they may be excused on the 
ground of the author's distance from the press and 
from any well furnished law library, while preparing 
the work for publication. For the more serious de- 
ficiencies in the execution of the work, he is aware 
that no sufficient excuse can be offered. 



PREFACE 

TO 

THE FIRST EDITION. 



The branch of law which is examined in the following 
pages has not hitherto been made the subject of any 
distinct Treatise. The investigation of it, however, 
seems to be important, since it will be found to present 
greater difficulties than usually belong to legal re- 
searches. This is owing to the refined distinctions 
which the law recognizes between real and personal 
property, and which give rise to many intricate ques- 
tions in respect of property partaking of both these 
characters. 

With regard to the Doctrine of Fixtures^ which forms 
the principal subject of the work, it appears singular 
that so little attention should have been bestowed upon 
it in any of the modem publications. For it relates 
to a species of property which, in many instances, is 
of very great value ; and involves questions of daily 
occurrence, which affect the rights as well of landlord 
and tenant, as of many other classes of individuals in 
the ordinary relations of society. 
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VI PBBFACB TO THE FIBST EDITION. 

It may be thought extraordinary, that upon a sub- 
ject of such extent and importance, there should be 
found so small a number of reported decisions. No in- 
ference, however, is to be drawn from that circumstance 
against the practical utility of a Treatise like the pre- 
sent. For the rights of individuals to property of this 
description are, in questions of minor importance, most 
usually left to the determination of brokers, whose 
appraisements are made according to their private 
opinions of fairness between the parties, or the customs 
of their trade. And where claims of a more intricate 
nature have arisen, which it has been thought expedient 
to submit to the decision of a court of law, they have 
generally been referred to arbitration, at the instance 
of the judge at Nisi Prius. For these reasons, there- 
fore, it is apparent that the cases relating to fixtures 
which occur in the books of reports, cannot be con- 
sidered as a criterion of the number of questions upon 
the subject that actually arise in practice. 

It has been the chief object of the present Treatise 
to lay down some general principles and rules relative 
to this species of property. In determining how far 
this design has been accomplished, some indulgence 
will perhaps be allowed, on account of the peculiar 
state of the law upon the subject. For the Doctrine 
of Fixtures rests on a series of judicial decisions in 
contravention of an ancient rule in favour of the free- 
hold. And as these decisions arose out of particular 
emergencies, and were pronounced at different periods 



PREFACE TO THE FIRST EDITION. Vll 

of time, it is extremely difficult to reduce them into an 
uniform system, or to extract from them any princi- 
ples of general application. 

With regard to the arrangement of the work, — the 
rights of a common tenant, and of the executors of 
tenants for life, in tail and in fee, in respect of fixtures, 
are discussed in separate chapters. This order, though 
it has unavoidably occasioned some repetition, will, it 
is trusted, be found very convenient for reference, and 
may tead to remove the confusion which has frequently 
been complained of, in distinguishing the rights of 
these several classes of persons. 

The other descriptions of property which form the 
subject of the Treatise, are examined principally in 
the chapter concerning the rights of the executor of 
tenant in fee. In the concluding section of that chap- 
ter, the nature and principles of Heir-looms are dis- 
cussed ; together with the right of property in Charters 
relating to land ; and the claims of the heir against 
the executor in respect of chattels animate as inci- 
dent to the inheritance. In the same section a general 
view is taken of the doctrine of Emblements ; and a 
separate division has been appropriated to an examin«» 
ation of the right of property which accrues in con- 
sequence of annexations made to the freehold of the 
Church. The law relative to ecclesiastical Dilapida- 
tions is also incidentally noticed in connexion with the 
general subject of the work. 
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VIU PREFACE TO THE PIKST EDITION. 

The remaining chapters of the first part of the^Trea- 
tise relate to the transfer of fixtures, considered with 
reference to the conveyance of them by sale, mortgage, 
devise, J)ankruptcy, &c. And in the last chapter some 
general properties of annexations to the freehold are 
treated of, more particularly as affecting the rights and 
liabilities of persons in regard to poor's rates, parochial 
settlements, &c. 

The second part of the work contains the Remedies 
of parties in respect of fixtures ; together with the 
rights of creditors ; and the criminal law as it affects 
property attached to the freehold. The rule exempting 
fixtures from distress is also considered in this place. 
And, lastly, some curious decisions are noticed upon 
the subject of Deodands, as applied to the case of 
personal chattels annexed to land. 

The Appendix consists of a Digest of the Law of 
Fixtures in its immediate application to landlords and 
tenants, and outgoing and incoming tenants ; and it 
contains a summary of practical rules and directions 
respecting the removal, valuation, &c. of fixtures be- 
tween these parties. It has been framed with a view 
to obviate the inconvenience that might have been com- 
plained of by some readers, if it had been necessary 
to search for the points of law to which more frequent 
reference is likely to be made, among the general dis- 
quisitions in the body of the work. 
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INTKODUCTION 



TO 



THE LAW OF FIXTURES. 



Thb Law of Fixtures affords a remarkable illustration 

of the strong tendency which may be observed in the 

jurisprudence of a country to adapt itself to the 

varying manners and necessities of society. The 

privileges which exist in respect of this species of 

property are in derogation of the principles of the 

common law, and have been gradually introduced and 

established by the judges, who, in this instance, have 

exercised a sort of legislative authority. The strict 

rules of the law respecting waste, which had their 

origin in feudal times, were found to be incompatible 

with the notions of property entertained in a more 

civilised age ; and as th^ legislature did not interfere 

to abolish them, it became indispensably necessary 

that their practical operation should be modified and 

controlled. The Courts, therefore, although they did 

not venture to abandon altogether the principle of 

the ancient law, considered themselves at liberty to 

mitigate its rigour ; and by a series of decisions they 
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have, from time to time, engrafted upon it the various 
exceptions and qualifications which form the subject 
of consideration in the following Treatise. 

In the present introductory Chapter it is proposed 
to examine the nature of the several innovations which 
have thus been made upon the maxims of feudal 
policy ; in order that a distinct view may be taken of 
the steps by which the Courts have proceeded towards 
perfecting this branch of the law. And for this 
purpose it wiU be necessary, in the first place, to 
consider the origin of the general rule of law in 
respect of annexations to the freehold. 

The rule of law, that whatever is affixed to the 
freehold becomes essentially a part of it, and is sub- 
jected to the same rights of property as the land 
itself, originated in a state of manners very diflferent 
from that which prevails in the present day. The 
fee-simple was not in ancient times divided . into a 
multiplicity of particular estates; personal property 
was scarcely regarded as an object of concern to the 
legislature ; and the proprietors of the freehold were 
the authors of those very laws which settled the 
conflicting claims of themselves and their tenants. 
Notwithstanding the great change which has taken 
place in the habits and opinions of society, this rule 
in favour of the freeholder still remains unaltered ; 
and it must be regarded as the general rule of law at 
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the present day, although it appears to be both in- 
equitable in its principle, and injurious in its effects 
to the spirit of improvement. 

It is curious to observe the first attempts which 
were made by the Courts to afford relief from the 
strictness of the ancient law. Much hesitation is 
apparent in the early decisions as reported in the 
Year Books and other authorities ; and many subtle 
distinctions are there relied upon by. the judges, 
which have since been very properly exploded. It 
appears, however, that so early as in the reign of 
Henry VII., an exception from the law respecting 
annexations to the freehold was recognised in the 
particular case of tenants ; and these were said to be 
at liberty to remove some species of articles, if erected 
at their own expense on the demised premises. It 
has indeed been represented that the courts at the 
period spoken of allowed this privilege to tenants 
from a politic concern for the interests of trade and 
manufactures ; but it seems very doubtful whether any 
principle of so liberal a character is to be traced in 
their judgments. An important step was however 
made, when the Courts thus assumed the power of 
-restraining the rights of the freeholder without the 
express sanction of the legislature. 

The modem authorities proceeded on more un- 
equivocal principles; and from time to time they 
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introduced exceptions of so extensive a nature as 
almost to have subverted the general rule. For, in the 
first place, it has been the recognised doctrine of the 
Courts, ever since the time of Queen Anne, that a 
relaxation should be allowed in favour of erections and 
utensils put up for trading and mamfactwting purposes. 
A very important description of property was thus 
exempted from the operation of the ancient rule. 
And this innovation was sanctioned by the judges, 
not because it was warranted by any particular law, 
but altogether upon an enlarged pruxciple of public 
policy. 

In progress of time other exceptions were admitted. 
For it was found that the state of refinement to which 
the country had arrived, in matters of domestic fur- 
niture and decoration^ rendered the rules of the feudal 
law incompatible with the general convenience of 
society. Accordingly, in this instance also, the judges 
found it expedient to modify the ancient law, with the 
view of adapting it to the manners of the times ; and 
by a series of determinations a furUier exception in 
fovour of articles for ornament and domestic use was 
gradually introduced. 

After the relaxation in favour of trade had been 
long and clearly established, an attempt was made to 
apply the principle of that exception to the case of 
agricultural erections. This attempt was warranted 
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by judicial opinions of high authority, and seems to 
derive great support from analogy and general rea^ 
soning* But, in this instance, as no direct precedent 
oould be found in which erections or buildings for 
the purpose of agriculture had been considered as 
priyileged, the Court of King's Bench refused to coun- 
tenance this fiurther innovation upon the general rule. 

The exigencies of society, however, had, previously 
to the last-mentioned determination, rendered it ne- 
cessary that the ancient law should receive some 
qualification in the case of erections made with a view 
to the enjojrment of the profits of land. And accord- 
ingly there have been several decisions in which 
an exception, siinilar to that in favour of trade, has 
been allowed in respect of steam-engines and other 
machinery for the purpose of working mines, col- 
lieries, &c. Erections of this description have usually 
been considered as a species of trade fixtures, and 
removable on the same grounds. It is obvious, 
however, that the privilege of trade, as regarded in 
this point of view, is construed with great latitude ; 
and it must, consequently, have the effect of restrain- 
ing, within a very narrow compass, the rule which 
prevails with respect to agricultural erections, (a) 

(a) According to the decisions^ steam-engines in collieries and 
dder-miUs may be removedy because^ as is said by Lord Ellen- 
boronghy in Elwes v. MaWf they are used in a tpeciet of irttde. 
Lord Ellenborough, however, considered salt-pans to be too much 
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With respect to the ea^tent to which these several 
exceptions have been carried, it is to be observed, that 
the judges, in admitting the innovations in question, 
have evinced a great anxiety to remove from them- 
selves the charge of infringing upon ancient principles, 
or of affording a groimd for future encroachment. 
They have accordingly taken great pains to support 
their decisions by a variety of reasons derived from 
the facts of each particular case. And hence it 
happens, that in questions respecting the right to 
fixtures, it is in general necessary not only to inquire 
whether an article, its object and purpose considered, 
falls within any of the admitted exceptions, but to 
advert also to many other incidental circumstances, 
which have occasionally been relied upon in the judg- 
ments of the Courts, (a) 

And, indeed, where there is a direct precedent in 
favour of the removal of a particular fixture, the right 
of the claimant may still be subject to great tmcer- 
tainty, if he does not stand precisely in the same 

connected with the realty to be entitled to the same privilege. 
Lord Mansfield, on the other hand, was of opinion that they might 
be removed between landlord and tenant, but not by the executor 
of an owner in fee. Upon this subject an important decision has 
been recently pronounced in the House of Lords. 

(a) Li the case of Buckland v. Butterfieldy Ch. J. Dallas states 
the law as to the privilege in favour of ornamental fixtures in these 
terms : — '^ Matters of ornament may or may not be removable, and 
whether they are so or not must depend on the facts of each par- 
ticular case." See also 6 Bing. 439. 
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situation as the party who has been held entitled to 
remove it. For the Courts have repeatedly affirmed 
that the exceptions from the ancient rule of law have 
been carried to a different extent in the several cases 
of landlord and tenant, executor of tenant for life or in 
tail and remainder-man or reversioner, and executor 
of tenant in fee and the heir. And yet the limits 
within which the privileges of these parties are re- 
spectively confined are nowhere pointed out ; neither 
have any satisfactory reasons been assigned by the 
Courts for the distinctions thus laid down, irom a 
consideration of which the rights of these several 
classes of individuals might be inferred. 

In the course of the preceding remarks the reader 
has been presented with a general outline of the state 
of the law relating to the doctrine of fixtures. And 
from this view of the subject, he will perhaps be of 
opinion, that further improvements are requisite for 
rendering this branch of law at once intelligible in 
its principles, and precise in its terms. And for this 
purpose it would seem, in the first place, desirable 
that no change of property should result from the 
mere fact of annexing a personal chattel to the free- 
hold, unless in cases in which some principle inter- 
vened which might be deemed reasonable in the 
present day. For it seems a reflection upon the 
jurisprudence of the country, that a general rule of 
law which is productive of much inconvenience to the 
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public, should have no better foandatioQ than the 
motives of feudal policy, («) 

(a) When the rules of our own jurUprudence appear open to 
animadversion, it majbe useful to consult the writings of foreigners, 
with a yiew to ascertain the nature of the provisions which, in a 
similar olate of nuuuaert, aeom to be lie^t siiited to the wants and 
general convenience of societj. From such an inquiry in the pre- 
sent instance, it may perhaps be thought to result, that notwith- 
standing the rule of the English law may, as a ffetterai rule, appear 
objectionable^ yet that particular oases might be mentioned^ in whioh 
it would be consbtent with a just and reasonable principle, that the 
property in things fixed to the freehold should be transferred to the 
ultimate proprietor of the soil. Upon the subject of fixtures it seems 
to be the more geneial opinion am^ng the writers on French law, 
that in ordinary cases a landlord is not entitled to any additions made 
by his tenant, and can only insist on his leaving the premises in the 
condition they were in at the commencement of his term ; on this 
principle, that ^ ne/mn 4^irimenio ^ifieriua hcupluhr JUiipoUst^ 
There is, however, an exception in favour of the landlord in cases 
where improvements have been made with the obvious design of 
permanent annexation, or where to remove tham must occasioB their 
entire destrootiQA : becau^is in this case th? Iwdlord would be pre- 
judiced without any benefit resulting to the tenant. In some cases, 
also, the French authors think that the landlord will have a right 
to improvements made by the tenant, on offering him a sum of money 
which will enable him toprocure other tlungs of the same description. 
And this is considered to be the law in respect of trees planted by a 
tenant, unless in a nursery-ground. The landlord, they say, is en- 
titled to the growing trees on tendering the value of the wood. The 
same rule, however^ do^ v^t hold when the matters annexed by the 
tenant are of a rare or precious description, and for which he may be 
supposed to have a particular affection. Vide Desgodets^ Lois des 
BAHmefu ; Notes sur DesgodsUy par Goupy ; Z^o^e, Lois des 
Bdtimens ; Traiie de Locations, par Leopold See also Code 
Civil, Liv. 2. Tit. 1. Art. 517. et seg. ^ 534. et seq. According to 
the Code of the Civil Law, the rule upon these questions is, that 
such moveables as are fixed to the freehold, perpetui usm caus ' 
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But, if the right of removal U still to be regarded 
as an exeq^tiony instead of constituting the general 
rule, it ought to be extended aa far as the principles 
of policy and public convenience will allow. If, 
therefore, it is considered that the purposes to which 
buildings, machinery, or utensils are appropriated 
ought to be the criterion by which that right is to be 
tried, these purposes should at least not be arbitrarily 
selected, nor too narrowly construed. Upon this 

are therefore justly deemed parts of it See Dig. lib. 19. Tit 1. 
13. 88. 14—18. Just Inst Lib. 2. Tit 1. s. 02. ei seq. (p. 84. 
Harris's edition.) The foUoFing distiogui^hed commentators 
define the rules of the Roman Law as to fixtures with much accu- 
racy : — Macklede/s Comp. Gren. Pt Div. 3. ss. 147. 153, 154. 
Sp. Pt Bk. 1. Ch. 2. Tit 2. s. 268. Dr. Warkcenig's Comm. 
Lib. 1. c 9. ss. 4. 8. and Insiiiutiones bj the s^une learned 
author ; Lib. 2. Ch. 1. Tit 4. ss. 225. et seq. Yoets Comm. ad 
Pandect Lib. 1. Tit 8. parag. 5. Dr. Wood's Inst Bk. 2. 
Ch. 3. Artificial accessions. Taylor's EL Property } Bet tm- 
mobiles^ p. 475. 3d ed. For the rules as adopted by the Iftw 
of Scotland, in regard to fixtures, the following writers may be 
consxdted: — Erskine's List Bk. 2. Tit 2. Bell's Princ. ss. 743. 
1470. et seq. Bell's Commentaries, voL 1. p. 649. vol. 2. pp. 2, 3. 
Stair's Lust Bk. 2. Tit 1. ss. 29. e^ seq. ; 39. et seq. And for the 
decisions, see Shaw's Dig. Tit Heritable or Moveable ; by Accession, 
p. 544. For the law as established in America, see Kent's Com- 
mentaries on American Law, voL 2. pp. 342 — 347. For the 
Prussian Law of Fixtures, Pertinenz-stUcke, (things appurtenant, 
or annexed,) see Allgemeines Landrecht fur die Preussischen 
Staaten. Frster Theil, Zweiter TiteL ss. 42—108 .; or the French 
translation. Code Creneral pour les JEtats Prusstens^ Premi^ 
Partie, Tit 2. ss. 42. 77. et seq. The reader will find the rules 
respecting fixtures not only in the English Law, but in the Civil 
Law, and the codes of other nations, collected in Burge's Com- 
mentariea on Colonial and Foreign Laws, vol. 2. p. 6. et seq. 
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ground it may, perhaps, be thought advisable, that 
some of the more refined distinctions which the Courts 
have established with regard to fixtures should be 
abolished ; and, in particular, the rule which excludes 
agricultural tenants from the protection afforded to 
tenants in trade. 

Again, it may, perhaps, be deemed expedient, even 
with respect to the several species of fixtures privileged 
by the law, that the mere purposes for which they 
are used should not of themselves be conclusive upon 
the question of removal. It ought, however, to appear, 
by plain and determinate rules, what are the particular 
considerations by which the right of removal may be 
qualified and restrained. For it is not sufficient that 
the nature of the exceptions to the general rule is 
ascertained, if the privilege which these exceptions 
confer is, in some cases, dependent on collateral cir- 
cumstances, while the effect and operation of those 
circumstances is left altogether unsettled. 

Lastly, if satisfactory reasons of law and policy 
can be suggested for admitting a greater relaxation in 
favour of certain classes of individuals than of others, 
it ought to be precisely known in what the difference 
between their respective rights consists. And, indeed, 
if a definite rule upon this subject were to be laid 
down, it would tend to remove much of the perplexity 
which, in the present state of the law, is experienced. 
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in respect of the claims of personal representatives ; 
and would at once put an end to the doubt which 
now exists, as to the particular cases in which ana- 
logical reasoniDg is admissible, and those in which 
it fails. 

From the preceding examination of the ancient 
and modern principles of the law relative to the subject 
of fixtures, it is hoped that the reader will be able to 
exercise a clearer judgment on the questions about to 
be discussed in the ensuing pages. The controversies 
respecting property of this nature, which arose within 
the city of London as early as in the fourteenth cen- 
tury, were considered of so much importance, that a 
particular ordinance was enacted for the adjustment 
of them, (a) And in the present day, it cannot fail 

(a) In the mayoralty of Adam Bury, 39 Ed. 3. 1366. It may 
not be uninteresting to the reader to see a copy of this curious 
document. It is therefore added in its original form ; together with 
a confirmation of it by the Mayor and Aldermen of London. It 
is worthy of remark that Mr. Serjeant Hill in his valuable MS. 
notes to the 15th vol. of Yiner's Abridgment, in the Library of 
Lincoln's Inn, p. 43., notices this document; and he calls it an Ordi- 
nance of Parliament. He refers to Entick's History of London, 
voL i. p. 258., where it is in like manner called an Ordinance of Par- 
liament. Entick appears to have extracted his account from 
Maitland's History, toI. i. book 1. p. 131.*, but it is observable that 
it is there described simply as an Ordinance. The document in 
question appears to be merely an Ordinance of the citizens of 
London, enacted at one of their deliberative courts, or general as- 
semblies; and afterwards confirmed by an act of the Court of Mayor 
and Aldermen. It can hardly be considered an original act of the 

b 
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to be an object of public interest, to determine by 
wise and intelligible rules, the rights of individuals 
with respect to a species of possessions, the value of 
which will alwistys increase in a country, in proportion 
to the progress of civilisation and refinement. 

Common Council. For it was not till the reign of Edward HL 
that an attempt was first made towards the regular constitution of 
the court of common council as a legislative and representative 
body ; and it was not fully established upon the present represent- 
ative system till the reign of Richard IL As to the nature of an 
ordinance, see 4 Inst. 25, 
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*^* The following are the Aacient Records referred to in the 

note in page xxxiii. 

The Ordynaunce of the Cite for Tenaunty of Houses, what 
thingis they shall not remeue att theyr departinge. 

Intrat' in libro cudol littera G. folio c. Ixxiiij. tempore 
Ade Bury tunc Majoris A** Reg} Edwardi Tercij. 
xxxix. 

Obdikatuh est quod si aliquis codicat tentm vel domos in 
civitate Londen yel in subbarbijs eiusdem civitatis tenendum 
ad terminum vite vel annorum vel de anno in annum vel de 
q'rterio in q'rteriu^ si huius inteneus aliqua appencia sen alia 
asianienta in huiusmodi tentiu} yel in domibus fecerit^ eciam 
ad mereniu} dcoj tntoj yel domos clauos ferios aut ligneos 
attachiamet nolicebit tali tenenti huiusmodi appecicia seu 
asiamenta in fine terminu yel aliquo alio tempore abradicare 
sed semper permanebUt dno soli yt percelli eiusdem. 

A Confirmacion oftlie same Acte be the Mayre and Aldermen. 

Whebe as nowe of late amonge djuers people was sprongen 
a mater of dowt ypon the most olde custume had & ysed in 
this cyte of Lodon of suche thingis which by tenatis terme of 
lyf or yeris ben affixed ynto houses wythout speciall licence 
of the ownar of the soyle, whether they owe or remayne ynto 
the ownar of the soyle as percell of y* same or ellis wheder it 
shalbe lefull ynto such tenauntis on thende of her terme^ all 
such thingis affixed to remeue. Wherupon olde bokis seen^ 
and many recordis olde processis and iugementis of the sayde 
cyte, it was declared by the Mayre and th' Aldermen for an 
olde prescribed custum of the cyte aforesayde. That alle 
suche easmentis fixed ynto houses or to soile by suche tene- 
ment} wythout special and expresse lycence of the ownar of 
the soile. Yf they be affixed w^ nayles of ime or of tree as 
pentises, glasse lockis benchis or ony suche other, or of ellis 
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y f they bee affixed w* morter or lyme or of erther or ani other 
morter as forneis leedis candorus chemyneis corbels pauemettis 
or such other^ or ellis yf plant} be roetid in the groud as 
vynes trees graffe stouk} trees of frute^ &c. yt shal not be 
leeful vnto such tenauntis in y* ende of her terme or any 
other tyme therin nor any of them to put away moue or pluk 
vp in any wyse, but y* they shall alway remayn to the owner 
of the soyle as percels of y* same soyle or tenement 

See Arnolds Chronicle^ foL 137, 138. 
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PART I. 

ON THE RIGHT OF PROPERTY IN FIXTURES. 



CHAPTER I. 

ON THE NATURE OF FIXTURES. 

The term fixtures is used by writers with various The term 
significations ; but it is always applied to articles of 
a personal nature which have been affixed to land. 

On some occasions no further idea is intended to 
be conveyed by the term than the simple fact of 
annexation to the freehold ; and hence have arisen 
the popular expressions of landlord's fixtures, and 
tenant's fixtures; of removable and irremovable 
fixtures. 

The name of fixtures is also sometimes applied to 
things expressly to denote that they cannot legally 

B 



Fixtures de- 
fined. 



Manner of 
annexation. 



ON THE NATURE OF FIXTURES. [PABT I. 

be removed ; as where they have been annexed to a 
house, &c. and the party who has affixed them is not 
at liberty afterwards to sever and take them away. 
Thus it has been said that an article shall fall in with 
the lease to the landlord, or descend to the heir with 
the inheritance, hecavse it is a fixture. 

There is, however, another sense in which the term 
fixtures is very frequently used, and which it is 
thought expedient to adopt in the following treatise ; 
viz. as denoting those personal chattels which have 
been annexed to land, and which may be afterwards 
severed and removed by the party who has annexed 
them, or his personal representative, against the will 
of the owner of the freehold, (a) 

This definition divides itself into two branches: 
first, a consideration of what is meant by annexation ; 
secondly, of what is intended by a right of removal 
against the will of the owner of the freehold. 

With respect to the first branch of the definition, 
— It is necessary, in order to constitute a fixture, 
that the article in question should be let into or 
united to the land, or to some substance previously 
connected with the land. It is not enough that it 
has been laid upon the land, and brought into con- 
tact with it : the definition requires something more 
than mere juxtaposition; as, that the soil shaU have 
been displaced for the purpose of receiving the article, 
or that the chattel should be cemented, or otherwise 

(a) The reason for preferring the nised by Mr. B. Pcerke^ in HaUen v. 

use of the term in this sense will ap- Runder, 1 Cr. M. & R. 266. ; 3 Tyr. 

pear in the course of the chapter, 959. See also Wms. £xors. yoI. ii. 

Since its adoption in the first edi- p. 509. n., and Exp. Reynaly 2 

tion of the work, it has been recog- Mont. D. & D. 444. 
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fastened to some fistbric previously attached to the 
ground. 

Hence there is a numerous class of decisions that 
may be considered as part of the law of fixtures, the 
object of which is to determine, whether a thing that 
has been placed upon the land is actually affixed to 
it or not. K it is found that^ in point of fact, the 
connection with the soil does not amount to com- 
plete annexation, and that the thing is not strictly 
affixed, it remains in that case, to all intents and 
purposes, a mere personal chattel, and is in the same 
situation as any other chattel which has never heeik 
brought upon the premises. 

It may perhaps be useful to explain this branch of 
the definition more particularly by examples. And 
a simple method of doing this will be, by pointing 
out a few of the most important instances where 
chattels have been to a certain degree connected with 
the soil, but not to an extent amounting to legal 
annexation ; and from which circumstance alone, the 
property has been pronounced not to fall within the 
denomination of fixtures. 

Of these, an instance may be mentioned from Bui- what not a 
ler's Nisi Prius, p. 34. ; and it is the more remark- anne*^ation. 
able, because it was not till later times, when the 
doctrine of fixtures came to be better imderstood, 
that the decision of the case in question was treated 
as resting upon the circumstance of imperfect annex- 
ation to the freehold, the determination having origi- 
nally proceeded on a different ground. It is the case 
of a bam, before Ch. J. Treby at Hereford, which is 
described as having been built upon pattens, or 

B 2 
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blocks of wood lying upon the ground, but the 
building itself not fixed in or to the ground. The 
explanation which has been given of this case by 
Lord EUenborough is, that the party who erected the 
barn might unquestionably treat it as a mere move- 
able chattel, because "the terms of the statement 
exclude it from being considered as a fixture : it was 
not fixed in or to the ground.^^ (a) 

In another case, which arose out of the bankrupt 
laws and respected the right of the assignees to goods 
and chattels in the disposition of the bankrupt, under 
the statute 21 Jac. 1. c. 19., the property in dispute 
was the stock of a distiller, which consisted of certain 
stills set in brick- work, and let into the ground ; 
certain vats, supported by and resting upon brick- 
work and timber, but which were not fixed in the 
ground ; and some other vats standing on horses, 
or frames of wood, which also were not let into the 
ground, but stood upon the floor. In this case the 
Court thought that there was a material distinction 
between the vats, &c. that were actually affixed to 
the ground, and those that were placed upon brick- 
work or frames ; these latter they considered to be 
mere goods and chattels, from the mode in which 
they were stated to be connected with the premises. 
And, accordingly, the determination of the case pro- 
ceeded upon this distinction, {b) 

A further instance occurs in a subsequent de- 
cision, (c) The property in dispute in this case con- 
sisted of certain pieces of machinery called jibs, the 
description of which was as follows. Certain caps 

(a) Elvoes v. Maw^ 3 East, 55. (c) Davis v. Janes^ 2 Bar. & Aid. 

{h) Horn v. Baker, 9 East, 215. 165. 
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and steps of timber were fixed into a building, and 
the jibs were placed in these caps or steps, and are 
the uprights that turn round the work in the caps 
and steps : they were fastened by pins above and 
below, and might be taken in and out of the caps or 
steps without injuring them or the buildings, but 
could not be removed without being a little injured 
themselves. The Court of King's Bench, on this 
occasion, thought that the question before them de- 
pended upon a conclusion of fact to be drawn from 
the matters stated in the case, and not upon any 
point of law ; and they were of opinion, that these 
jibs, from their mode of construction, were not pro- 
perly fixtures at all, but mere personal chattels, (a) 

Again, in a still more modern case ; a bam built of 
wood rested on, but was not fastened by, mortar or 
otherwise to the caps of certain blocks of stones 
called stadles, which were fixed into the ground or 
let into brick-work ; the brick-work being in part 
built in and let into the ground. The bam rested on 
the foundation by its own weight alone. It was held 
that such an erection was not united to the freehold, 
and that it formed no part of it. (6) 

Some further illustrations of this principle will be 
found in several of the cases referred to in the course 
of the work, (c) And from all the authorities it will 

(a) The same explanation is given stated to have been permanently 

of this case by Parke B., in the case affixed to the freehold, 
of Mhukall V. Lloyd, 2 Mee. & Wal. Qi) Wanshrough v. Maiariy 4 Bar. 

459. It seems difficult, however, to & E. 884. 

explain satisfactorily some of the (c) See the instance of a varnish 

facts of the case upon the principle house built on a wooden plate lying 

relied upon : for the jibs appear to on brick-work. Penton v. Robart, 

hive been parts of an entire machine 4 Esp, N. P. 33. 2 E, 88., and ex- 

fistened to other parts which are ^{fimed post, ch. ii. § I. 5. : a stable 

B 3 
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clearly appear that to constitute a fixture in its strict 
sense there must be a substantial and permanent annex- 
ation to the freehold itself, or to something connected 
with the freehold, (a) 

Nature of the With Tcspect to the right mentioned in the second 
movai. branch of the definition, viz of severing and removing 

an article annexed to the land, — It is a circumstance 
of ordinary occurrence, that persons having the present 
interest and possession of land, whether as tenants 
for years, for life, or in fee, make annexations to the 
freehold, exclusively for their own convenience or 
profit, either by placing an erection on the soil itself, 
or by affixing some personal chattel to a house or 
other building that has been already annexed to the 
soil. Now, in respect of many of these annexations, 
if the individuals who put them up, or their personal 

on rollers, 1 Hen, Bi. 259. ; a post (a) What will amount to a com- 

windmill, J?, v. Iiih, <yf Londonihorpe^ plete annexation, as by nails, screws, 

8 T. R. 377. ; Steward v. Lambe, 1 &c., see the cases referred to in ch. 

Brod. & B. 408. ; a windmill resting ii. § 4. The reader should be ap- 

on a brick foundation, J?, v. OUeyj prised, that there are certain pecu- 

1 Bar. & Ad. 161. In Ward's case, liar cases of constructive tameiLBtlon^ 
4 Leon. 241., it was said to haye as in the instance of keys, &c. be- 
been adjudged, that if a mill be set longing to ahonse, 11 Co. 50. Liford*8 
upon posts no waste lieth for it. case. Windows or doors hanging 
In the Bedford Election c^8e(l7S5) er serving to the house, Shep. 

2 Lud. case 12., a windmill fixed on Touch. 470. So mill-stones remored 
a post upon pattens, in a foundation for picking, post, ch. iv. § 1., and 
of brick-work, was held a freehold ch. v. And see the section relating 
estate. See further, Kimpton v. to heir-looms, &c., in chap. iv. post. 
JEve, 2 Ves. & B. 349. ; Hedges^ case, In these instances of constructive an- 
Leach, Cr. C. 201. ; 2 Stark. N.P.C. nexations, objects which are really 
403. ; Anthony v. Honeys^ 8 Bing. chattels are, for certain purposes, 
186. And see the mention made of considered to be annexed to the free* 
doors hung upon gjmolds, Moor, hold ; but nevertheless they do not 
177. with which compare Shep. acquire all the incidents of realty ; 
Touch. 470. ; and Mant v. ColHns^ for example, trover may be brought 
cited in Woody, Hevntt, 14 Law, J. for them like other chattels. 

Hep. Q.B. 247. 
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representatives, were afterwards to detach and re- 
move them from the freehold, they would be subject, 
according to the general rule of law, to an action of 
waste or trespass, at the suit of the reversioner, or of 
the heir succeeding to the estate. But there are cer- 
tain species of annexations that are excepted out of 
this general rule. With respect to these, the right of 
property in them is not, as in other cases, abandoned 
to the land-owner by their being affixed to the free- 
hold ; but they may be again separated from the land, 
and taken away, against the wUl of those persons who 
would have become entitled to them by reason of 
their ownership in the soil. It is of the right to re- 
move annexations of this description that it is pro- 
posed to treat in the present work. 

And in order to explain more fully the nature of Upon what 

, it depends. 

the privilege here spoken of, it will be necessary 
briefly to point out the principal considerations upon 
which questions respecting the right to remove fixtures 
have turned ; reserving, however, for another place, 
the more detailed examination of them. These con- 
siderations are, the nature of the thing affixed, whether 
it was a chattel, in gross or in part, before it was put 
up. — The situation of the party claiming the right, as 
the executor of a tenant in fee, of tenant in tail, or 
tenant for life ; or the tenant of a chattel interest ; 
and, with respect to him, the continuance of his right 
after the expiration of his term, and re-delivery of 
possession to his landlord. — Again arguments derived 
from the intention of the parties in making the annex- 
ation have been used in several of the judicial 
decisions. — Others have been drawn from the com- 
paraiive value of the fixture and the land in a state of 

B 4 
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union, and when disunited. — And so the effect of 
custom^ and ih^ injury occasioned to the freehold by the 
removal, have respectively been relied upon. But 
the great and leading principle which has governed all 
the decisions relating to the doctrine of fixtures, is 
the purpose and object for which the annexation has 
been made ; that is to say, whether it was for the 
purpose of trade^ for agriculture^ for ornament merely, 
or for the general improvement of the estate. It is 
upon these different grounds, generally, however, upon 
some combination of them, that the courts both of 
law and equity have ascertained and supported the 
right of property in fixtures. 
Distinct from Now from a review of these several considerations 
the owner of it will bc sceu, that the right of removing fixtures is 

of a very different description from that by which 
the proprietor of land severs and removes property 
of a personal nature, which has been annexed to his 
own freehold. In this latter case, the proprietor ex- 
ercises the same right to all purposes that he enjoys 
in respect of cutting down trees, or doing any other 
act as owner of the land : it is a right arising alto- 
gether out of ownership of estate. But where an 
individual, under the privilege conferred by the law 
of fixtures, separates and removes a personal chattel 
which has been affixed to the soil by himself or those 
under whom he claims, the right exercised by him 
does not arise merely out of an interest in the land, 
but is a special privilege allowed by the law in cer- 
tain cases only, and in favour of particular classes of 
persons ; and it is, moreover, a privilege in derogation 
of the rights of the individual to whom the property 
would appertain as owner of the estate. It appears, 
however, from an attention to the principles on which 
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the power of removal in these cases depends, that it 
is always connected with some interest in the land, 
and is not simply collateral to it : it is a power coupled 
with an interest, (a) 

In the definition of fixtures that has been given Legal effect of 

. .•...-^... - annexation. 

above, a prmciple is involved, which may be con- 
sidered as the foundation of the law relating to this 
species of property, and which it may be proper to 
examine in this preliminary chapter. It is the eflect 
which, in a legal point of view, is produced upon a 
personal chattel, by the act of annexing it to the 
freehold. 

It is a maxim of law of great antiquity, that what- Fixtures par- 

• /• 1 1 1-1 1-1 eel of the 

ever is fixed to the realty is thereby made a part of freehold, 
the realty to which it adheres, and partakes of all 
its incidents and properties. By the mere act of 
annexation a personal chattel immediately becomes 
part and parcel of the freehold itself. Quicquid 
plantatur solo solo cedit. This proposition the reader 
will find laid down as a general principle, in almost 
every one of the cases to which it will be necessary f 
to refer in the course of the present work ; and, indeed, 
many of the decisions proceed exclusively upon it. 
It is recognised in particular in the following authori- 
ties — 10 Hen. 7. pi. 2. 20 Hen. 7. 13. 20 Hen. 7. 
26. Co. Lit. 53. a. 4 Co. 63. Bui. N. P. 34. Amb. 113, 
3 Atk. 13. 3 East, 50. 7 Taunt. 190. 2 M. & W. 
459. See also the cases respecting the rateabilit}^, 
&c. of personal chattels affixed to land, in chap. vi. 

Now every case in which there is a right of sever- 
ing a thing from the freehold by virtue of the law 

(a) Vide per Holt, Ch. J. in Poole's case^ 1 Sulk. 568. 
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of fixtures, is considered as an exception from this 
general rule. And the manner in which the law of 
fixtures operates in these cases may be explained in 
two ways : either on the supposition that the chattel 
nature of the thing is still preserved after its annex- 
ation ; or by considering that the thing ceases to be 
a chattel by being affixed to the land, and becomes 
real property, but reducible again to a chattel state 
by separation from the realty. It will be found, 
upon an inspection of the cases, that for some few 
purposes, as in favour of creditors, the chattel nature 
of the thing is retained after its annexation : but that 
^ for most purposes its personal character is lost, and 
it becomes strictly freehold. The circumstance of 
the property being subject to a right of removal, and 
of being re-converted to a personal chattel, does not 
affect the nature and condition it has acquired by 
being incorporated with the realty. 

It is true, that in some of the early cases, an article 
which is held to be removable is expressly said not to 
. be parcel of the freehold. But these, and other like 
general expressions, may, consistently with the prin- 
ciples of those decisions, be interpreted to mean, that 
the property is not considered, in every respect^ in the 
same condition and subject to the same rights as 
other parts of the freehold. 

In the case of Lee v. Riedon (a), an important case 
on the subject, the view here taken of the nature of 
fixtures is stated to be the true one. And the Court, 
in that case, considered that they constitute essentially 
a part of the freehold, and until the moment of their 

(a) 7 Taunt. 190. Upon which and the cases cited in Exp. Hoydy 
Aee the observations of the Court, 1 Mont. & Ay. 508. et seq. 
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severance are in no respect distinguishable from the 
rest of the land. The principle, abo, of several later 
decisions is in conformity with this view of the sub- 
ject, (a) 

From the observations that have been oflfered in Use of the term, 

fixtures. 

the preceding pages, the reader will probably be of 
opinion, that the use of the term fixtures^ in the sense 
in which it is adopted in the definition, is attended 
with some convenience; inasmuch as it serves to 
distinguish a species of things which are subject to 
a very peculiar right of property, and which mani- 
festly require some appropriate appellation. Indeed 
the application of the term, indiscriminately, to all 
chattels affixed to land, serves to point out their 
physical character only, and has no reference to 
any legal rights that may attach to them. And with 
respect to its application to those things which 
cannot legally be removed after annexation, there 
appears to be the less necessity for giving a name 
to them, because the right of property in these cases 
is precisely of the same nature as that which is 
exercised over every part of the freehold. It should 
however, be observed, that the term fixtures has been 
used by the courts, and amongst the text writers, 
without much precision ; and it is difficult to deter- 
mine in which of the above senses it is most frequently 
employed. 

(o) See per Alexander^ C. B. in of the treatise respecting the forms 

8 Y. & J, 338. : and per P(xrhe^ B. of actions. Fixtures are frequently 

m MvMhall v. lAoyd^ 2 M. & W. compared in respect^ of their free- 

459.; and in Mackintosh v. Trotter^ hold character to trees. 5 Bar. & 

8 M. & W. 184.; also in HaOen v. Aid. 828.; 1 Atk. 176. And they 

Runder, I C. M. & R. 275. See have sometimes been called '* move- 

also post, eh. V. ; and the second part able freeholds'' 
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With a view to explain to the reader more fully, 
the rule of law laid down in the preceding pages, it 
may not be uninteresting to notice, in this place, a 
few cases and authorities which serve to illustrate 
the principle under consideration in a somewhat 
striking manner ; particularly as it respects the legal 
eflfect of the annexation of a personal chattel by a 
mere stranger, to the soil and freehold of another. 

Effect of jt ig observed by Britton, in treating of the riffht 

annexing , j ^ o o 

aiitno solo, of propcrty by accession, c. 33. that " property accrues 

from the fraud and folly of another : as where persons, 
with an evil intent, or through ignorance, build with 
their ovm timber on another's soU. The same may 
be applied to those who plant or engraft, also to 
those who sow their grain on another's land without 
the leave of the owner of the soil. In such cases, 
what is built, planted, and sown, shall be the o^vner's 
of the soil, upon presumption that they were given to 
him. For in these cases it would be a great en- 
couragement to such builders, planters, or sowers, if 
what was built, planted, and sown, was not to belong 
to the owners of the soil, and especially if such 
structures are fixed, or the plants and seeds have 
taken root or nourishment. But if any one perceives 
his folly, he may lawfully remove his timber or his 
trees, so as he does it before our writ of prohibition 
comep against his removing any thing, and before the 
timber is fastened with nails, or the trees have taken 
root." 

To the same efiect is the language of Bracton; 
De acq. rerum dom. chap. 3. s. 4. 6. And his ob- 
servations are copied with very little alteration by 
Fleta, lib. 3. tj. 2. s. 12. The reader will also find 
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sorae curious illustrations of the same rule in Perkins, 
tit. Dower, 328. CowelVs Inst book 2. tit. 1. s. 27. 
Fulbecifs Par. tit. Devises, 39. 

In Brockets Ah. Tresp. pi. 23., it is laid down that 
" if a piece of timber, which was illegally taken from 
J. S., has been hewed, trespass does not lie against 
J. S. for retaking it. But if a piece of timber, which 
was illegally taken, have been used in building or 
repairing, this, although it is known to be the piece 
which was taken, cannot be retaken, the nature of 
the timber being changed ; for by annexing it to the 
freehold it becomes real property." 

It appears that, by the custom of London, a man 
may erect poles on his neighbour's land for repairs 
without abandoning his property therein. Priv. 
Lond. p. 59. Com. Dig. London. 

Other and more recent authorities aflfbrd some sin- a gibbet erect- 
gular illustrations of the principle under consideration. ^ " ^""^ "^ 
In Lord Raymond, p. 738., is the following case, which 
is thus briefly reported. Spark v. Spicer, Mic. 10 
Will. 3. per Holt, C. J. If a man be hung in chains 
upon my land, after the body is consumed I shall have 
gibbet and chain. Said upon a motion for a new 
trial, (a) 

In 2 RoUe, 14L, it is said, if A plants a tree in the Trees planted 
land of B, the tree shall belong to K— Masters v. '^^•^^• 
PoUie. And see Moor, 20. 

In Waterman \. Soper, Lord Raym. 737., it was Roots of, ex- 
tending into. 

(a) This case is thus reported trespass, and upon not guilty, the 

in SalL 648. One was ordered by jury found for the defendant ; and 

the judge of assize to be hanged in the Court would not grant a new 

chains. The officer hung him in trial, it being done for convenience 

privato solo. The owner brought of places and not to affront the oumer. 
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Stones, &o. 
filling iota 



MilUhatoh, 
&C. placed on. 



ruled by Holt, C. J., at Lent Assizes at Winchester, 
upon a trial at N. P. (1697-8), that if A plants a 
tree upon the extreme limits of his land; and the 
tree growing extends its roots into the land of B 
next adjoining, A and B are tenants in common of 
this tree. But if all the root grows into the land of 
A, though the boughs overshadow the land of B, yet 
the branches follow the root and the property of the 
whole is in A. As to this, however, see 2 RoUe^ 
141. (a) 

In a late case, in the Court of Exchequer (J), it 
appeared that certain large masSes of stone had from 
time to time fallen from the cliffs above upon the 
field of a copyholder, and had thereby become 
imbedded in the soil : there was no evidence to show 
when any particular portion of them had fallen 
within Uving memory. It was held that these stones 
must be considered a part of the soil below belonging 
to the lord, and therefore his property, although the 
cliffs above did not belong to him ; and that the 
copyholder was not entitled to take them for his own 
profit, (c) 

In the case of a chattel j^Zac^c? on the soil of another, 
but severable from it, it has been held in a very late 
case in the Court of Q. B., that this does not neces- 



(a) As to the case of trees blown 
down, or boughs that in lopping fall 
on to the soil of another, or fruit 
that drops from a tree growing in a 
hedge into the field of another, and 
that in such cases the property is 
not lost ; see Year Booky 6 Ed, 4. 
18. Latch, 13. Poph, 161. Vin, 
Ah, Tresp, H. Com, Dig. Plead. 
3 M. 39. 



(b) Dearden v. Evans, 5 M. & W. 
11. 

(c) See also Blewitt v. Tregan- 
fling, 8 Ad. & E. 554., that sand 
drifted and blown from the sea-shore 
upon a man*s close, becomes part ot 
it, and belongs to the owner of the 
close. 
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sarily become part of the freehold, even though it 
may be accessorial to a principal thing that is itself 
connected with the soil : but that it is always matter 
of evidence whether it belongs to the freehold or not. 
Thus, the owner of a mill had placed a hatch and 
fender for the use of his mill upon a stream of water, 
where neither the banks of the stream nor the ad- 
joining land belonged to him. The fender moved up 
and down in a groove fixed to the brickwork, and 
when down, rested upon a sill also fixed to the 
brickwork. It was held that this fender did not 
necessarily become part of the freehold ; but that it 
was matter of evidence whether by agreement it did 
not remain the property of the original owner, though 
placed on the soil of another, (a) 

In the above case, it was said by counsel in the Door on 
argument, that it had been decided in a case of Mant '"*^ 
V. CoUins^ Q. B. Trin. T. 1842, not reported, that a 
door which hung upon hinges, and which could be 
removed by lifting it up, was a personal chattel. 
Upon which Lord Denman, C. J. observed, that the 
case might be taken to be law to this extent, that it 
is matter of evidence how such a thing came where it 
is, and in what manner it was intended to be used 
and enjoyed, (b) 

Adverting now to the more immediate subject of 
this chapter, in which has been described the general 
nature of the species of property to which it is pro- 
posed to apply the denomination oi fixtures^ it is in- 

(a) WoodY. Hewitt^ 14 LawJ.R, on in Part II. post: also in 6 £. 
Q. B. 247. JEast, T. 1846. 161. ; 5 B. & Aid. 603. ; Gilb. Evid. 

(b) The reader may see farther 209. et seq. Swin. on Wills, Ft. 
upon these subjects in the case of 7. § 20. 

Weith V. Naskj 8 E. 894., observed 
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tended in the ensuing chapters to consider by what 
persons, and under what circumstances, the right of 
removal, as above explained, may be exercised and 
enforced. (a\ 



(a) With respect to the particular 2. ch. 3^ tit. Accesntm by buHdhig ; 

points referred to in the last pre- § 5, By Planting, § 6. — For the 

ceding pages, it may be observed rules in regard to such annexations 

that the rules of the civillaw in these according to the law of Seadand, 

and the like questions appear to see Stair^s In8t.'Bk.2. tit. 1. §40. 

correspond with our own. The And for those of the Dutch Juris- 

mftvimg of civil law applicable to prudence (in which the Roman Law 

such cases, are, " Solo cedit quod is much cultivated and its decisions 

solo intBdificaJtvarr ** Solo cedit quod pretty generally followed), see the 

solo impUaitatur,^ The extent and recent translation of Orotius, by 

application of these principles in the Herbert, Bk. 2. ch. x. tit. By 

civil law may be found fully ex- Accession, In the French eode, the 

plained in the following authorities, law, as applied to the particular 

Halifax Anal. Bk. 2. c. 2. § 15. cases under consideration, appears 

Broum's Comp. Bk. 2. ch. 7. § 2. to be very well defined, 
tit. Adjunction, Wood's Inst. Bk. 
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CHAPTER IL 

OP FIXTURES, AND THE RIGHT TO REMOVE THEM, AS 
BETWEEN LANDLORD AND TENANT. 



Section 1. Of the Right of a Tenant to remove Trade Fix- 
tures. 

Section 2. Of Erections made by a Tenant for agricultural 

Purposes. 

Section 3. Of the Right of a Tenant to remove Fixtures 

set up for Trade, combined with other Ob- 
jects. 

Section 4. Of the Right of a Tenant to remove Fixtures 

for Ornament and Convenience. 

Section 5. Of the Time when a Tenant may remove Fixtures, 

as affected by the Nature and Duration of his 
Interest in the Premises. 

Section 6. Of the Effect of Contract and the Terms of the 

Tenancy in respect of Fixtures. 



Section I. 
Of the Right of a Tenant to remove Trade Fixtures. 

It was observed in the preceding chapter that there 
existed in certain cases, and in favour of particular 
individuals, a right of severing and removing per- 
sonal chattels which have been affixed to the freehold. 
And this right, it was said, prevailed over the claims 
of other persons, who, by reason of their interest 
in the land, would have had b. property in the arti- 
cles, and might have prohibited their removal, if 
they were to be considered in all respects like other 
parts of the freehold. In nearly all the cases relating 

c 



18 



LANDLORD AND TENANT. 



[part I. 



Parties claim 
ing fixtures. 



Law of fix- 
tures between 
landlord and 
tenant 



to the doctrine of fixtures, the conflicting rights of 
individuals to some particular object have been the 
subject of dispute, where the one party has claimed 
the property as being permanently affixed to the 
freehold of which he is the proprietor, and the other 
has rested his title to it, on the ground of its having 
been fixed up by himself, or by some other person of 
whom he is the legal representative. 

Questions respecting the right to fixtures have 
arisen principally between three classes of persons. 
First, between landlord and tenant Secondly, be- 
tween the executors of tenant for life^ or tenant in tail^ 
and the remainder-man or reversioner. Thirdly, be- 
tween the personal representative and the heir of the 
deceased otvner of the inheritance.(a) 

It is proposed to investigate the law relating to 
fixtures, by considering the respective claims of these 
three classes of individuals. And it is thought ex- 
pedient to examine these claims separately, and ac- 
cording to the order here mentioned : because many 
of the rules on which the doctrine of fixtures depends 
will be found not to be alike applicable to each of the 
classes of persons ; to consider them, therefore, under 
one general head would lead to a confused and in- 
accurate view of the subject. 

The present chapter, then, will treat of the doctrine 
of fixtures in the case of landlord and tenant ; that is 
to say, of the property which a tenant continues to 
possess, and the right of removal that belongs to him, 
when he has, during his term, annexed any matter to 



(a) Elwe9 Y. Maw, 3 East, 51. 1 H. Blac. 260. in notU, 
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the soil which may be considered a fixture^ according 
to the definition given in the preceding chapter. 

Now it is obvious that the respective claims of the 
landlord and the tenant may be aflFected by the nature 
and the terms of the contract that has been entered 
into between them. In order, however, to obtain a 
correct view of the general principles on which the 
law of fixtures depends, it is necessary, in the first 
place, to consider the rights of these parties indepen- 
dently of any private agreement between them. The 
situation of the tenant, and the extent of his privi- 
leges, may or may not be varied by the conditions he 
makes with his landlord; and the consideration of 
this part of the subject will be fully entered upon 
hereafter. For the present, therefore, it must be 
supposed that nothing is found in the terms of the 
demise controlling the general right of the tenant in 
regard to fixtures, and that there exists between the 
parties nothing but the mere relation of landlord and 
tenant. 

The general rule of law, with respect to annexations General rule 
made by a tenant during the continuance of his term "i^s'by" 
has been established from a very remote period, **"■"'• 
and may still be regarded as the rule in ordinary 
cases. It is, that whenever a tenant has affixed any 
thing to the demised premises during his term, he 
can never again sever it without the consent of his 
landlord. The property, by being annexed to the 
land, immediately belongs to the freeholder: the 
tenant, by making it a part of the freehold, is con- 
sidered to abandon all future right to it, so that it 

would be waste in him to remove it afterwards. It 

c 2 
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therefore falls in with his term, and comes to the 
reversioner as part of the land. (a) 

Relaxed in ^ strict observance of this rule, which appears 

modern times. ^ ^ ^ • . . 

originally to have admitted of no distinction, what- 
ever may have been the object of the annexation, or 
the intention of the party in making it, must have 
been attended with great hardship and injustice to 
tenants ; and it may be supposed that early endea- 
vours were made to obtain a relaxation of it. In 
progress of time certain exceptions and modifications 
were introduced into the rule, which tended greatly 
to limit its operation, and led to the establishing of 
some very important privileges in favour of tenants, 
which have since been confirmed to them by a suc- 
cession of judicial decisions. It appears, however, 
from the old reports, that the indulgence was at first 
granted by the courts not without doubt, and after 
some struggle. Indeed, on its introduction, it does 
not seem to have been maintained upon any settled or 
intelligible ground ; for, in the earlier cases, the pri- 
vilege is found to be built on legal subtleties and 
nice distinctions, instead of being made to rest upon 
principles of general policy, which the modern 
determinations have declared to be the proper foun- 
dation of it. 

At this distance of time it is difficult to ascertain 
the precise period when a relaxation of any kind was 
first admitted. It was said by Lord Holt (J), in 
allusion to a particular class of fixtures, that the right 
of the tenant to remove erections of that description 

(a) Co. Lit. 58. a. 4 Co. 64. Her- (li) 1 Salk. 368. PoMs case, 
lakenden's case, Moore, 177. 3 East, 
51. See ante, chap. i. 
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was by the common law. Perhaps this expression is 
not to be understood literally ; for it should be recol- 
lected that at common law, and before the statute 
of Gloucester, a tenant for years was not punishable 
for any species of waste, (a) It was after that statute, 
*and in consequence of its provisions, that questions 
respecting the right of removing things erected by 
tenants during their term frequently became the 
subject of judicial consideration ; and many of these 
questions are to be met with in the reports of very 
eariy cases. 

The fixtures to which Lord Holt refers are those 
which a tenant erects upon the demised premises for 
the purpose of carryiiig on his trade and manufacture. 
The law respecting this class of annexations forms a 
very important branch of the present inquiry ; and 
as the tenant's right in these cases is undoubtedly 
more extensive, and rests upon more settled principles, 
than any other he enjoys in respect of fixtures, and is 
also represented to have been established first in order 
of time, it may be proper to begin by investigating 
the claims of the tenant, in removing fixtures of this 
description. 

First, then, of fixtures erected by a tenant for pr trade 

' ' -^ fixtures. 

purposes of trade and manufactures. 

The facts of several of the cases to which it will be 
necessary to refer will of themselves suggest, that the 
trade carried on by a tenant may be of two kinds. 
It may be a trade unconnected with and independent 
of the land he occupies, such as dyeing, brewing, &c. ; 
or it may be a trade derived from the land, and 

(a) Vide post, chap. i. of Fart II. 
C 3 
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depending essentially on its peculiar produce ; as the 
getting and vending of coals from a colliery, or the 
manufacturing of salt from salt springs. The dis- 
tinctions which may thus be observed in the nature 
of the tenant's business and employment will here- 
after become the subject of particular notice ; inas- 
much as they are the foundation of certain rules in 
the doctrine of fixtures which are very important 
and involve points of difficult solution. At present, 
however, it will be more convenient to consider the 
subject without reference to these distinctions ; and 
merely to suppose that the tenant carries on any 
general trade upon the premises, and that in the 
prosecution of his trade, he annexes an article to the 
freehold, the right of severing and removing which 
becomes a matter of dispute between himself and his 
landlord. 

ttt^*n^.' T^^ earliest authority on this subject to which it 

will be necessary to advert, occurs in the year-book 
42 Ed. 3. p. 6. pi. 19. It was an action of waste 
brought against a lessee, for removing a furnace 
which he had erected and affixed to the walls of a 
house demised to him for a term of years, (a) The 
point was then raised, whether the removal of the 
furnace was justifiable, or if it amounted to waste; 
and this question was, after discussion, adjourned as 
doubtful, and was left undetermined. 

The next in order is a case in the year-book 
20 Hen. 7. p. 13. ; in which the question was, whe- 

(a) The fact of the furnace being the remarks on the case in subse- 

annexed to the wall is not men* quent authorities in the year-books, 

tioned in the report ; but it appears Vide 21 Hen. 7. 26. 
to have been so fixed according to 
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ther a furnace fixed to the freehold with mortar 
should go to the executor, or to the heir of the 
owner of the fee who had put it up. In the course 
of the judgment in this case, the Court (Rede Ch. J., 
Fisher, and EingsmiU,) laid down the following pro- 
position : '^ If a lessee for years set up such a furnace 
" for his advantage, or a dyer make his vats and vessels 
" to occupy his occupation, during the term he may 
" remove them." " And so of a baker. And it is no 
" waste to remove such things within the term, by 
" Some." The report then states, that in 42 Ed. 3. it 
was doubted whether this was waste or not. 

This case is generally adduced as the first which 
in terms recognises the right of a tenant to remove 
fixtures. It is quoted, moreover, as the great au- 
thority for the prevalence of a rule, in very early 
times, in favour of trade fixtures. For it is insisted, 
that the privilege which is there said to belong to 
the lessee, is admitted in respect of articles of trade 
only ; and is to be understood as a right arising 
solely out of the principle of protecting commerce and 
manufactures. The expression in the original, which 
has given rise to the supposition, is ^^ pour occupier 
" son occupation ;^^ and it has been imagined, that the 
instances of the dyer's vessels are intended, not merely 
to signify additions made by a tenant for his common 
domestic accommodation, but to indicate fixtures put 
up by him expressly in relation to the trade which he 
is carrying on upon the premises. 

It may, however, be doubted if this is a fair infer- 
ence from the case cited. For, in the first place, it 

4 
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deserves to be mentioned, that in another report (a) 
or rather abstract of the case in the year-book 
20 Hen. 7., which was published at a subsequent but 
very early period, the passage upon which the sup- 
position in question mainly proceeds is particularly 
introduced, but the expression '^pour occupier son 
occupation" is left out. If this circumstance had been 
suggested to the courts in the discussion of the subse- 
quent cases, it would probably have been thought to 
merit attention, as tending to show that the rule laid 
down by the judges in the time of Henry the Seventh 
was not universally considered to have been founded 
on an exception arising solely out of trade. (6) 

And the inference that trading fixtures were not 
particularly and exclusively intended by the judges 
in this case will more clearly appear, from the remark 
which follows in the report ; viz. that in 42 Ed. 3. it 
was doubted whether this was waste or not. Now, 

(a) It is a book printed A. D. read it thus : ^* It is no waste to re- 
1614, entitled ^' Un Abridgment de " move such things within the term 
** touts Us Am del Ray Henrie le " by any : " Lord Ellenborough 
" Sept^"* and the position in ques- renders it, ** It is not waste to ra- 
tion is thus expressed : " And if ^* move such things within the tenn 
*' lessee for years makes any such " by some : ** according to either of 

furnace for his pleasure, or a dyer which constructions, it seems to be 

makes his vats and vessels, he may left in doubt whether the concluding 

" remove them during the term," words of the sentence are not in- 

&c. " and so of a baker. And some tended to refer to tenants. In the 

^^ semb. that it is not waste to re- original, the sentence is thus printed 

^* move such things within the term ; and punctuated. '* Et n'est ascun 

" but this is contrary to the opinions " waste de remuer tiel chose diens 

" aforesaid,'* &c. " le terme, per Ascuns ; " it is no 

(bi) It may not be unimportant waste to remove such things within 

to notice the manner in which the the term, according to the opinions 

concluding part of the above passage of some Judges. It is clearly thus 

from the year-book, on which so intended, from what immediately 

much stress has been laid, was con- follows in the report. See also the 

strued in a modern case. In Ehoes corresponding expressions in the 

V. Maw^ 3 East, 42., the counsel extract in the preceding note. 
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on referring to the case in 42 Ed. 3. p. 6. pi. 19., it 
will appear that no allusion whatever is made to an 
exception in favour of trade, neither is it mentioned 
or implied that the furnace there in dispute was 
erected for a trading purpose. Again, in the same 
sentence in which the dyer's vat is mentioned, and 
immediately before it, is put the instance of a furnace 
erected by a lessee, and this is said to be removable 
like the vat. And so far from its being intimated 
that the furnace is connected with trade, it is, on the 
contrary, described as put up for the convenience of 
the lessee, ^^pour son avantage^^^ or (as the abridge- 
ment has it), ^'pour son pleasured (a) 

But further, if this principle of allowing an exemp- 
tion on the ground of trade had been clearly recog- 
nised in the case in question, it might be expected 
that it would have been applied to the solution of 
subsequent cases. But the contrary is the fact ; and 
all the ancient cases which follow the decision of 
20 Hen. 7. are found to proceed upon a distinction 
depending altogether upon the mode of annexation. 
Thus, in a case which occurred immediately after- 
wards, and before the same judges (J), it was laid 
down by the Court, that if a lessee makes an erec- 
tion, as a furnace or post, &c. and fixes it to the soil, 
or to the middle of the house only, and not to the 
walls, he may take it away. Nothing is said in this 
case of a distinction in respect of trade : on the con- 
trary, Kingsmill J., apparently in allusion to the par- 
ticular instances of vats in a brew-house, or dye-house, 
relies solely on their construction and annexation ; 

(a) And see 8 Hen. 7. 12. (b) 21 Hen. 7. p. 26. And see 

Br. Ab. tit. Chattels, pi. 7. 11. . 
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and says the removal of such things would not be 
waste, because the house would not be impaired by it. 
So, lastly, in the cases which followed some time after 
those in the year-books, there is no recognition what- 
ever of any peculiar privilege in regard to trade. 
For Cook's case (a) (24 Eliz.) is wholly silent upon 
it. And in a case reported in Owen, 70. and Cro. 
EUz. 374. (b) (which respected the power of a sheriff 
to seize a fiimace under an execution against a termor), 
the article is expressly stated to have been erected 
for the use of a dyer ; and the Court adverting to 
the right of the termor himself in such a case, deter- 
mine it by the circumstance of the article being fixed 
to the walls, and not to the middle of the house. On 
this particular ground they consider that the furnace 
woul4 not be removable ; and the principle of an ex- 
emption on the ground of trade is altogether unno- 
ticed, (c) 

Upon the whole, then, it can scarcely be inferred, 
that the expressions used by the Court in 20 Hen. 7. 
pi. 13. were employed in any other sense than as 
mere general examples of fixtures, the object of 
which was to illustrate the legal doctrine of an excep- 
tion introduced for the benefit of all tenants alike, by 
a less rigid construction of the old rule of law. 
Indeed with regard to the dictum itself, it should be 
observed, that it is entirely extra-judicial, and appears 
in a decision in which the judgment of the Court pro- 
ceeded on a totally different principle, (d) 

(a) Moore, 177. cited in Went. Off. of Ex. p. 61., it 

(b) Day v. Austin and Bisbitch, is said, that the jury found that bj 
37 Eliz. And see 1 Roll. Ab. 891. the custom of Kent the lessee might 
pi. 50. remove such articles. 

(c) In the report of this case, as (d) See Mr. Smithes remarks on 



CHAP. n. § I.] TRADE FIXTURES. 27 

The examination of the early authorities which has R«8uU of the 
thus been made, may not be deemed useless in this place, rities. 
because it may serve to give the reader a more perfect 
view of the doctrine relating to fixtures, by presenting 
a comparison between the law as it stood formerly, 
and as he will find it established in later times. The 
observations that have been made are intended chiefly 
to show, that it is by no means clear that an excep- 
tion of any kind in favour of tenants was admitted in 
very early times ; and moreover, that when the excep- 
tion was introduced, it seems to have extended as 
fully to other fixtures, as to those which related im- 
mediately to trade. And yet it is a notion which 
appears to have prevailed very generally, that the first 
modification of the ancient rule was exclusively in 
favour of commerce, and that this is plainly, and 
without dispute, pointed out in the old cases. 

However, the equivocal state of the law in its Modem de- 

, , ^ cisions in fii- 

earher stages is of little importance at the present vour of trade, 
day. For the privilege of a tenant to remove fixtures 
set up by him in relation to his trade was plainly and 
authoritatively stated by Lord Holt C. J. in Poole'% 
case, 1 Salk. 368. ; and it has since been recognised 
in a series of uniform decisions of modem date. 

Pooy% case occurred a considerable length of time 
after the decisions cited in the preceding pages, (a) 
It was the case of a soap-boiler, an under-tenant, who, 
for the convenience of his trade, had put up certain 
vats, coppers, tables, partitions, and paved the back- 

this question in his very valuable text rests wholly on the abridge- 

notes on Leading Cases, vol. ii. p. 11 5. ment referred to. 

He however appears to be under the (a) Mic. 2 Ann. 
impression that the argument in the 
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side, &C.J all which things had been taken under an 
execution against him ; on which account the first 
lessee brought an action against the Sheriff for the 
damage occasioned to the ' house, and which he was 
liable to make good. Lord Holt Ch. J. held, that 
during the term, the soap-boiler might well remove 
the vats he set up in relation to trade ; and he said 
moreover that he might do it by the common law 
(and not by virtue of any special custom), in favour 
of trade, and to encourage industry, (a) 

The principle The riffht of a tenant to take away trade fixtures 

of the relax- ° . . 

atioiL may be considered to have been established from this 

time. And not only has it been confirmed by many 
subsequent decisions, but a very sound and satisfactory 
principle is assigned as the foundation of the privilege. 
This is to be collected in the first instance from some 
cases which came before the courts of equity, during 
the period in which Lord Hardwicke presided there. 
It becomes, therefore, necessary to refer to these 
decisions. And as it will be found that the particular 
claims to which they relate were not, in fact, between 
landlord and tenant, but between other parties, viz. 
the executors of tenant for life and the remainder- 
man, it is proper briefly to premise, that the privilege 
of removing fixtures (as will be more particularly 
shown in another part of this work), is considered to 
be construed more liberally in the case of a common 
tenant against his landlord, than in the case of a 
tenant for life or in tail against the remainder-man or 
reversioner, or in that of an executor of tenant in fee 
against the heir. And hence it may be received as a 
rule, that the decisions in favour of the executors of 

(a) As to this, sec ante, p. 2L 
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tenants for life, in tail or in fee, as against the re- 
mainder-man, reversioner, or heir, may in general be 
applied to cases between landlord and tenant, and are 
to be considered as governing authorities in support 
of a tenanfs rights, (a) 

Of these cases in equity, the most important is that 
of Lawton v. Lawton (J), which was decided in the 
year 1743. The question in this case was, whether a 
fire-en^ne (or steam-engine) set up for the benefit of 
a colliery by a tenant for life, should at his death go 
to his executors as part of his personal estate, or to 
the tenant in remainder. 

Lord Hardwicke, in his judgment, thus explains 
the principle of the rule respecting trade erections : 
' To be sure in the old cases they go a great way 
' upon the annexation to the freehold, and so long 
' ago as Henry the Seventh's time, the courts of law 
' construed even a copper and furnaces to be part of 

* the freehold. Since that time the general ground 

* the Courts have gone upon of relaxing this strict 
' construction of law is, that it is for the benefit 
' of the public to encourage tenants for life to do 
' what is advantageous to the estate during their 

* term." 

In the case of Lord Dudley v. Lord Warde (c), 
which followed shortly after that of Lawton v. Lawton^ 
there was a similar question as to the right of the 
executor of a particular tenant to take a fire-engine 
as against the remainder-man. On this occasion 

(a) Vide 3 Atk. 13. Amb. 114. (h) 3 Atk. 13. 
Bui. N. P. 34. 2 East, 91. 3 Esp. (c) Amb. 114. Bui. N. P. 34. 
C.K.P. 11. 8 East, 51. And see 
the obserrations upon this subject 
in chi^. iii. sect. 1. post. 
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Lord Hardwicke observed, " Some general rules are 
" very clear, as what is annexed to the freehold is to 
^' be considered a part of it ; and yet there are some 
^^ exceptions to that rule, as between landlord and 
" tenant ; what is erected by the latter for the sake 
" of trade may be removed, though fixed to the 
" freehold." — " The determinations have been from 
" consideration of the benefit of trade." 

The decisions in the courts of common law will be 
found to have proceeded upon the same principle. 
In Lawton v. Salmon (a) in K. B., before Lord Mans- 
field, there was a question between the executor and 
the heir of a person who, some years before his death, 
had placed certain vessels called salt pans, fixed to 
the ground, in buildings erected upon his salt works j 
and, after consideration, the opinion of the Court was 
given in favour of the heir, on the particular grounds 
explained in another chapter of the work. But in 
the course of the judgment. Lord Mansfield states 
that there had been a relaxation of the strict rule, 
for the benefit of trade, between landlord and tenant ; 
that many things might be taken away which could 
not formerly, such as erections for carrying on any 
trade, when put up by the tenant. " It would have 
' been a different question if the springs had been 

* let, and the tenant had been at the expence of 
' erecting these salt works : he might very well have 

* said, I leave the estate no worse than I found it. 
' That, as I stated before, would be for the encou- 
' ragement and convenience of trade, and the benefit 
' of the estate." (i) 

(a) 1 H. Black. 259. in noHs, MangfiM v. BlacUmmey 6 Bing. 
3 Atk. 16. in noHa, S. C. N. C. 439. 

(b) See per Tindal C. J. ace. in 
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So in a subsequent case it was said by Lord 
Kenyon (a), that " the old cases upon this subject 
" leant to consider as realty whatever was annexed 
" to the freehold by the occupier ; but, in modern 
" times, the leaning has always been the other way, 
" in favour of the tenant, in support of the interests 
" of trade, which is become the pillar of the state." 

It is unnecessary to enter into a detail of other 
cases, in which the principle under consideration has 
been repeated and enforced, (b) It will, however, 
be proper to advert to the remarks of Lord Ellen- 
borough upon this subject, because the reasons which 
he appears to assign for the rule in respect of trade 
fixtures may be thought, in some measure, to differ 
from those which have been already examined. 

In the case of Elwes v. Maw (c) (a leading de- 
cision upon the doctrine of fixtures), Lord Ellen- 
borough, in stating the several exceptions which, as 
between diflFerent parties, had been engrafted upon 
the old rule of law in favour of trade, and of vessels 
and utensils which are subservient to trade, observes, 
that this exception is founded on the principle of 
trade being a matter of a personal nature ; whence it 
followed, that an article which is used as an accessary 
to trade ought itself to be deemed personalty, and 
not a part of the freehold, {d) This explanation 

(a) PetUon y. Rohart, 2 East, 90. the facts and of the grounds of their 

(&) For iiirther authorities upon determination will be found in sub- 

the subject, see Com. Dig. Waste, sequent pages. They are introduced 

D. 2. 15 Vin. Ab. 43. 22 Yin. Ab. here not so much for the sake of the 

445. 7 Bac Ab. 257. Bui. N. P. decisions, as to shew the principle on 

34. 2 Saund. 259. n. 11. 2 Brod. & which the exceptions for the benefit 

Bmg. 54. and the decisions referred of trade are founded, 

to in ch. Y. post. Of the several (c) 3 East, 38. 

cases cited in the text, it should be (^3 East, 54. 
observed that a fuller statement of 
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of the rule does not appear to have been adopted by 
any other authority : and it is observable, that, in 
deciding the case of Elwea v. Maw^ Lord Ellenborough 
relies less upon this technical view of the nature of 
trade, than upon the course of precedents. Indeed, 
as the principle must have been coeval with the 
common law, instead of originating in modem times, 
it would have authorised the removal of trade fixtures 
long before the privilege was, in fact, generally ad- 
mitted by the Courts. 



Public benefit 
the ground of 
the relaxation. 



The inference, then, to be drawn from the several 
cases which have been cited is, that a tenant has an 
indisputable right to remove fixtures which he has 
annexed to the demised premises for the purpose of 
carrying on his trade; and that the benefit of the 
pvhlic may be regarded as the principal object of the 
law in bestowing this indulgence. The reason which 
induced the Courts to relax the strictness of the old 
rules of law, and to admit an innovation in this par- 
ticular instance, was, that the commercial interests of 
the country might be advanced, by the encourage- 
ment given to tenants to employ their capital in 
making improvements for carrying on trade, with the 
certainty of having the benefit of their expenditure 
secured to them at the end of their terms. 



Extent of the 
relaxation. 



Having thus considered the principle upon which 
the privilege in respect of trade fixtures is esta- 
blished, and having traced the steps by which it has 
gradually received the sanction of the courts, the 
next material object of inquiry is, the extent to which 
this privilege has been carried in the decision of ques- 
tions between landlord and ten^Tif 
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For the additions made by a tenant in relation to 
his trade may be of various degrees of value and 
importance. They may consist merely of machinery, 
vessels, or other appendages of the like description, 
in themselves of a perfect chattel nature before they 
are put up ; or they may be erections and buildings, 
which have no existence as integral chattels except 
in connection with the freehold, and which may be of 
a more or less substantial character, and more or less 
capable of removal and re-construction. 

The question therefore is, whether a tenant is what trade 
entitled to sever and take away all articles and erec- be removled!^ 
tions put up by himself for the purposes of trade, 
whatever may be their nature, construction, and 
magnitude : and if not, to what description of things 
this privilege is confined. 

In almost all the cases which have been referred to 
in the preceding pages, the property in dispute was 
either a mere utensil or instrument of trade, or 
machinery employed in trade ; or else what might be 
deemed accessary to such articles, in supporting or 
protecting them, or as being instrumental to their 
convenient use. In almost all of them, too, the ar- 
ticles, or the parts of which they were composed, 
were such as, after removal, were capable of being 
again employed for the same or similar purposes. 
Of this description were the furnaces, vats, coppers, 
&c., in the early cases ; the steam-engines in the 
cases before Lord Hardwicke ; and the salt-pans 
before Lord Mansfield. These inslaaeo s, the refore^ 
cannot be considered as carpying the tenant's right 
of removal to any great^^tent. But, in the dicta 
and observations that /fre to be met with in some of 

D 
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the decisions, the exception in favour of trade is 
found to be laid down in very comprehensive and 
general terms. For not only are utensils and instru- 
ments of trade specified, but buildings and erections 
are frequently mentioned without any qualification as 
to their nature or construction, (a) 

It now, therefore, becomes necessary to give a more 
particular description of the articles mentioned in the 
several cases that have been referred to ; which was 
omitted in the former pages, in order that the subject 
then under inquiry might not be embarrassed by 
detail. Other decisions which have reference to the 
extent of the tenant's right of removal, will after- 
wards be stated and explained. 

Steam-engines, In the casc of Lawton V. Lawton (6), it was deter- 
mined that a fire-engine or steam-engine erected by a 
tenant for life should at his death go to his executor 
as part of his personal ftssets. 

The fire-engine was described as a piece of machi- 
nery with a shed over it, in which holes were left for 
the timbers, to make it more commodious for re- 
moval. It was stated in evidence, that such articles 
were very capable of being carried from place to 
place : but it was shown, on the other side, that they 
could not be removed without tearing up the soil and 
destroying the brickwork. 

The case of Lord Dudley v. Lord Warde^ before 
Lord Hard wicke. Amb. 113., was, in all its circum- 
-atancesTv^^HHSar to t^is of Lawton v. Lawton. 

(a) Per Lord Ken yon in Dean y^ >^k^ Lord Ellenborough in Elwes v. 




AUaUey, 3 Esp. C. N. P. 11. Per Vg; See also 4 Esp. C. N. P. 34. 
Lord Mansfield in Lawton v. Salmon, ^fffl^^ Atk. 13. 
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These two decisions, although between other par- 
ties, may be regarded, according to the rule laid down 
in a preceding page, as direct authorities upon the 
subject of the tenants rights. Indeed, it was said by 
Lord Hardwicke, that the right of removing steam- 
engines would be very clear as between landlord and 
tenant. 

They establish therefore that a tenant is entitled 
to take away engines and other machines like the fire- 
engines, put up by him at his own expense for trading 
or manufacturing purposes. 

In determining, however, these cases, it is evident 
that Lord Hardwicke considered that the construction 
and mode of annexation of the articles were material 
circumstances; for he begins his judgment in Lawton 
V. Lawton by remarking, that it appeared from the 
evidence, that the engine in dispute was in its nature 
a personal moveable chattel, taken either in gross or 
in part, before it was put up. 

Speaking of the right to remove fire-engines. Lord VesseU and 
Hardwicke observes further, that " coppers and all ho^^!* ^^' 
''^ sorts ofhremng vessels cannot possibly be used with- 
"out being as much fixed as fire engines; and in 
" brew-houses especially, pipes must be laid through 
"the walls, and supported by the walls; and yet, 
" notwithstanding this, as they are laid for the conve- 
" nience of trade, landlords will not be allowed to 
" retain them." 

In the discussion of the above case of Lawtonw. cydermiiu 
Lawton^ a decision of Lord Ch. Baron Comyns respect- 
ing a cyder mill was cited by the counsel, and was 
adopted by Lord Hardwicke. It was stated that the 

D 2 
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Lord Ch. Baron had ruled at Nisi Prius, that a cyder 
mUl^ let into the ground, belonged to the executor of the 
deceased owner of the land, as part of the personal 
estate, and that the heir should not take it as parcel 
of his inheritance. The principle of this decision is 
generally represented to have been, that as the mill 
was employed in the making of cyder, the case was 
brought within the exception in respect of trading 
erections. And the inference from the determination 
is, that an article of this description would, in like 
manner, be removable between landlord and te- 
nant, (a) 

Salt pans. Morcovcr it appears, upon the authority of Lord 

Mansfield, that a tenant may lawfully remove pans 
fixed up in salt works. The salt pans in the case of 
Lawton v. Salmon (6), above referred to, were utensils 
made of iron and rivetted together, brought in pieces, 
and capable of being again removed in pieces, without 
injury to the surrounding buildings ; and they were 
not joined to the walls, but fixed with mortar to the 
brick floor. In deciding this case, as between the heir 
and executor of the owner in fee who had made the erec- 
tion. Lord Mansfield alludes to several distinct argu- 
ments, quite unconnected with trade, and inapplicable to 
the case of landlord and tenant. But it may be observed 
that when he intimates his opinion, that as between the 
latter parties a tenant would be entitled to remove 
the salt pans, he seems to rest the right of removal 

(a) The case is not found in any (h) 1 H. Bl. 259. in notis, S. C. 

of the reports. It has been recog- 5 Atk. 16. in noHs. See a descrip- 

nised as law by several eminent lion oC these utensils in JE.Mojufield 

judges ; but its authority has been v. Blackhumey 6 Bing. N. C. 4^6. : 

impugned in a late decision in the and seepost^ ch. iv. § 1. 
House of Lords. See post^ ch. iv. 

1. 
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principally upon the construction of the articles, 
and the little injury that would be occasioned to the 
estate by taking them away. 

This case, therefore, cannot be considered to carry 
the privilege of the tenant farther than the decisions 
of Lord Hardwicke, or than that of Poole's case, in 
respect of vats, coppers, and the like. 

The above decisions were followed by the case of Dutch bams. 
Dean v. AllaUey.{a) In this case a tenant during his 
term had erected certain sheds or buildings called 
Dutch Bams. The construction of these buildings may 
be collected from the MS. note of counsel cited in the 
case of Elwes v. Maw (b) ; from which it appears that 
they were sheds having a foundation of brick-work in 
the ground, and uprights fixed in and rising from the 
brick- work, and supporting the roof, which was com- 
posed of tiles, and the sides open. Lord Kenyon said, 
" If a tenant wiU build upon premises demised to him 
" a substantial addition to the house, or add to its 
"magnificence, he must leave his additions, at the 
" expiration of his term, for the benefit of his landlord ; 
"but the law will make the most favourable con- 
" struction for the tenant where he has made neces- 
" sary and useful erections for the benefit of his trade 
" or manufacture, and which enable him to carry it 
" on with more advantage. It has been held so in 
" the case of cyder mills, and in other cases ; and I 
" shall not narrow the law, but hold erections of this 
" sort, made for the benefit of trade, or constructed 
" as the present, to be removable at the end of the 
" term." 

(a) 3 Esp. N.P.C. 11. (6) 3 East, 47. 

D 3 
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It does not appear from the report of this case for 
what purpose the buildings in dispute had been 
erected. Nevertheless, the decision may undoubtedly 
be considered an authority for the tenant's right of 
removing similar erections, connected to the same 
extent with the freehold, whatever conclusion may be 
formed as to the grounds upon which the barns were 
held removable, with reference to the particular object 
for which they were put up. (a) 

Sheds, posts, . In the case of Fitzherbert v. Shaw (J), Mr. Justice 

Gould was of opinion at Nisi Prius, that a tenant 
would clearly have been entitled to take away a 
wooden stable^ standing upon blocks and rollers, and 
also a shed which he had built on brick-work, and 
^ovnQ posts and rails he had put up. (c) And although 
in this case the erections might not have been made 
by the tenant for the purpose of trade, still the same 
observation holds that has just been suggested in 
respect of the Dutch bams ; viz. that Mr. Justice 
Gould's opinion is an authority for the removal of 
similar erections, if set up for trading purposes, 
because the tenant's privilege in respect of trade fix- 
tures is, without dispute, greater than any other he 
could rely upon under the law of fixtures. Perhaps, 
however, it may be objected to this authority (in 
conformity with Lord EUenborough's view of it), that 
the opinion of Mr. Justice Gould was wholly extra- 



(a) Some doubts seem to have (h) 1 H. Blac 528. 

been entertained whether the parts (c) As to iron fences and hurdles, 

of the buildings removed by the see per Sir John Cross in Ex, p. 

defendant were actually afiixed to Belcher^ 2 Mont. & Ay. 169. 
the soil. See Lord Ellenborough*s 
remarks upon the authority of this 
case in 3 East, 65. 
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judicial, as the point could not properly have come 
before him at Nisi Prius. (a) 

In the case of Penton v. Rohart (J), the Court con- a vamish 
sidered that a tenant during his term would have 
been entitled to remove an erection used as a vamish 
house for carrying on a vamish manufactory. The 
building was described as having a brick foundation 
let into the ground, with a chimney belonging to it, 
upon which a superstructure of wood, brought from 
another place, where the defendant, the tenant, had 
carried on his business, was raised, in which the de- 
fendant exercised his trade. The decision turned 
upon a point which will be explained in a subsequent 
section. With reference, however, to the present 
subject, it is conceived that the case, when properly 
stated, does not amount to a general authority upon 
the tenant's right of removal. For it appears from 
the statement of the case, that, in point of fact, the 
erection which the defendant removed, and which 
gave rise to the dispute, was a part of the building 
only ; for he took away only the wooden superstruc- 
ture, which, according to the Nisi Prius report of the 
case, was merely placed upon a wooden plate^ laid upon 
the brick foundation. The foundation, and a chimney 
belonging to the building, were not removed. Ac- 
cording to this view of the facts, the principle of 
fixtures would not be involved at all in the case. 
For, as was shown in the former chapter of this work, 
an erection constructed like that portion of the build- 
ing which the tenant removed, is not to be considered 
a part of the freehold, but remains a mere personal 
chattel. 

(a) -3 East, 66, (b) 2 East, 88. 4 Esp. N. P. C. 83. 
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40 



LANDLORD AND TENANT. 



[part I. 



Vats, coppers, 
&c. 



Pavement. 



From a want, however, of an accurate examination 
of these circumstances, the case of Penton v. Rohart 
has not unfrequently been supposed to authorise the 
removal of buildings of a more substantial nature 
than is warranted by any other decision. But even 
if it be thought that it may be implied from the de- 
termination, that the Court deemed the erection to be 
actually affixed, still the peculiar character and con- 
struction of the building will not admit of the case 
being considered an authority for a very extensive 
right on the part of the tenant, (a) 

Pool£% case (J), it has been seen, was an action 
against the Sheriff for taking in execution the vafe, 
coppers^ tables^ partitions^ pavements^ &c. of a soap- 
boiler; on which occasion Lord Ch. J. Holt held, 
that the soap-boiler might well remove the vats he 
set up in relation to trade. The mention oi pavement 
in this case has often given rise to an opinion that 
such an article might always be removed if set up for 
trade. And it has been considered a strong instance 
in favour of an unqualified right in the tenant to take 
away every erection put up for trading purposes. 
But on an attentive perusal of the case, it will be 
found, that it is not clear from the statement, whether 
any pavement was in fact removed ; and indisputably 
the right of removing it cannot be relied upon as 



(a) When this case was before 
Lord Kenyon at Nisi Prius, he is re- 
ported to have said, that the mere 
erection of a chimney would not 
prevent the right of taking away the 
rest of the building which sur- 
rounded it. 

(h) 1 Salk. 368. It is s^d in 2 
Bulst. 113., Pyot T. Lady St. John^ 
S. C. Cro. Jac. 329., that pavement 



is a structure, for they take lime to 
finish it. Perhaps it may be thought 
that the pavement in Poolers case 
was accessary to the trade utensils, 
as being necessary to their more 
convenient use and enjoyment ; like 
the sheds which covered the fire- 
engines in Lawton v. Lawton ; as to 
which, Bee post 
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being established by any part of Lord Holt's judg- 
ment. 

The doctrine of fixtures was considered in a very Buildings, 
elaborate manner in the celebrated case of Elwes v. 
Maw (a) ; a very important decision, the grounds of 
which will be fully explained in the next section. 
Lord Ellenborough, throughout his judgment in that 
case, speaks of buildings constructed for the purpose 
of trade. And it is worthy of remark, that it is an 
argument on which he principally relies, that the 
indulgence allowed to tenants in respect of trade had, 
by no valid authority, been extended to the particular 
description of buildings then in dispute, viz. buildings 
for agricultural purposes. The objection, therefore, 
in this case, did not arise out of the nature and struc- 
ture of the buildings, but was considered to depend 
entirely upon their object and purpose. Perhaps it 
cannot safely be inferred from this circumstance, that 
the erections in question, viz. substantial buildings of 
brick and mortar, tiled and having foundations deep in 
the soil, would have been held removable, provided 
they had been put up for trade. Yet it would seem 
to have furnished a very obvious answer to the de- 
fendant's case, to have siiid (had the Court so consi- 
dered it) that the claim in question was too extensive 
even on the ground of trade itself, on account of 
the permanent nature and construction of the build- 
ings, {h) 

It should, however, be observed, that Lord Ellen- Accessary 

buildings. 

borough, in the course of his judgment in this case, 
lays down a position, that a building which is acces- 

(a) 3 East, 38. 

{f>) As to the removal of a conservatory, pinery, &c., sec posit § 4. 
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sary to a removable utensil, is equally removable with 
the thing to which it is incident. This opinion has 
frequently been cited as sound law in subsequent 
discussions. But upon reference to the authority 
upon which Lord EUenborough considers it to be 
founded (a), it seems that Lord Hardwicke's observa- 
tions concerning the sheds and the walls of the fire- 
engine only amount to this, — that although by re- 
moving an utensil, its accessorial building may be 
impaired, such an injury shall not deprive a party of 
his right to remove the utensil itself. 

LimekiiiM. Ouc casc ouly Tcmaius to be mentioned, which 

came more recently before the Court of King's Bench. 
In Thresher v. East London Waterworks Company (i), 
there was a discussion whether a tenant had a right 
to take away a lime-kiln^ which had been erected upon 
the demised premises. The kiln was stated to be a 
substantial buUding constructed of brick and mortar, 
at an expense of 160Z., and having its foundations let 
into the ground. It was admitted to have been 
erected for the use of trade, and the lime that was 
burnt was brought from a distance, (c) The decision 
of the case ultimately proceeded upon a particular 
ground, depending on the terms of certain leases by 
which the premises had been demised ; and the Court 
gave no opinion as to the general right of a tenant 
to remove an erection of this description. The case, 
however, should not be passed over without notice, 

(a) Lawtony. Lawton^ and Dudley (c) That a person using a kiln in 
V. Warde. It does not appear from this way is a trader within the bank- 
either of the judgments in those rupt laws, see Pcnd v. Dowling, 1 
cases, that the sheds over the engines M. & M. 267. And see the late 
were considered by Lord Hardwicke statute. 

to be removable. 

(b) Hil. T. 1824. 2 Barn. & Ores. 
608. 



; 
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because it deserves to be stated, that the Court during 
the argument appeared to be struck with a view of 
the consequences which might follow, if every erection, 
such as an extensive manufactory, built by a tenant 
for the convenience of trade, might be demolished at 
the expiration of his lease. And they expressed them- 
selves as considering the general question to be one 
of great importance, and which would require much 
deliberation in any future discussion, (a) 

It has not been thought necessary on the present oc- 
casion to refer to the two cases of Culling v. Tuffnal(h)i 
and Davis v. Jones (c), mentioned in the preceding 
chapter. Because the buildings in dispute in those 
cases (whether they are to be considered as trading 
erections or otherwise) were not attached to the 
freehold in contemplation of law. In all cases of this 
description, whatever may be the magnitude, or how- 
ever substantial the nature of the erection, still if it 
is so constructed as not to be actually fastened to or 
let into the freehold, the tenant may always remove 
it ; because the law considers it as a mere loose and 
movable chattel, (d) 

The cases which have been collected in the preceding R»g*»* of «- 

moval as 

pages contain all that is to be found upon the right affected by the 

.-in y \ -r^ construction 

of a tenant to remove trade nxtures. {e) From an of the article. 

(a) Upon this subject, see Lord see cmte^ oh. i. And see the Ap- 
BnmghaaaCs judgment in Fisher t. pendix. 

Ihxon^ referred to post, eh. iv. § 1. (e) It should be observed, that in 

What are to be considered buildingSj determining the extentof the tenant's 

see 5 Bar. & Aid. 555. And see privilege, it may frequently be found 

Lord £Uenboroagh*8 explanation of useful to consult the decisions which 

the term in 6 Mau. & Sel. 189. are referred to in ch. v. post, and 

(b) Bui. N. P. 34. also those that relate to the taking 
(r) 2 Bar. & Aid. 165. of fixtures in execution ; as to which, 
(d) As to caaes of this description, pee post^ Part II. 
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Other circum- 
stances affect- 
ing the right 
of removal. 



Custom. 
Injury to the 
premises, &c. 



Custom. 



examination of them it will be perceived, that the 
construction of an article as affecting the privilege of 
removal, is only incidentally noticed by the Courts, 
and has never yet been the express point of decision. 
The language, however, used by the judges in some 
of these cases is deserving of attention, as it shews 
that they were by no means indifferent to argunatents 
derived from the nature, structure, and mode of 
annexation of the fixture. With respect, indeed, to 
the inferences to be drawn from the actual decisions, 
it will have been observed that the cases are but few 
in number, and in several of them, the property in 
question was of a very peculiar description. 

But there are other circumstances, besides those 
that relate to the construction of the thing affixed, 
which it may sometimes be necessary to take into 
consideration, in order to judge of the right of the 
tenant to remove trade erections. For, on a reference 
to the cases at large, it will be seen that the Courts 
have in their decisions been influenced by various 
arguments derived from the facts of each particular 
case. Thus, the existence of a custom in respect of 
the property in question ; — the intention of the party 
in making an erection; — the injury occasioned to 
the freehold by its removal ; — and the comparative 
value to the respective claimants ; — these, or some 
of these considerations, are almost always adverted 
to in confirmation, if not as principal grounds of 
decision. 

For example, with regard to custom, Ch. J. Treby, 
in deciding the case of Culling v. Tuffnal (a), relied 



(a) Bui. N. P. 34. 
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altogether upon the usage of the country; though 
there certainly were other reasons upon which he 
might have supported the tenant's claim. Lord 
Mansfield evidently admits the effect of custom in 
respect of fi.xtures, for he is stated to have been of 
opinion, that the case of the cyder mill was probably 
decided on that particular ground, (a) Lord EUen- 
borough also, in a Nisi Prius case, alludes to the effect 
of custom, in giving the tenant a right to remove 
things, which, by the general law, as affixed to the 
freehold, belonged to the landlord, (b) And in the 
case of Davis v. Jones (c), evidence was given that 
it was usual between out-going and in-coming tenants 
to value machines like those in dispute; and the 
Court thought, that such a practice might be taken 
to indicate the nature and character of the articles. 
In Lawton v. LawioUj however, where it was stated 
that it was customary to remove fire-engines. Lord 
Hardwicke made no observation upon the circum- 
stance; neither did he notice it in the subsequent 
case of Lord Dudley v. Lord Warde. 

And as considerable weight is often attached to 
the effect of custom in trials at Nisi Prius, in questions 
relating to fixtures, it may be useful to add here a 
few remarks upon the nature of the evidence which 
is usually offered on these occasions. The object 
proposed by this species of evidence, is either (as in 
Davis V. Jones) to shew the nature of the article in 
dispute ; or, else to establish a prevalent usage, with 

(a) Vide Xoirfon T. iSa/fium, as re- p. 26. note (c.) 11 Vin. Abr. 154. 

ported in 3 Atk. 15. in notis. 6 Bing. 438. 9 Bing. 24. 2 Cr. & 

{h) WetkereSy. HameUs^ 1 Camp. Mee. 153. 4 Sim. 326. and other 

K.P.C. 227. cases cited in chap. iv. § 1. and in 

(c) 2 Bar. & Aid. 165. See ante^ ch. \,post. 
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reference to which the claimants may be supposed to 
have contracted the relation of landlord and tenant, (a) 
It is not necessary to prove that the custom has 
existed from time immemorial: but the effect and 
validity of the evidence will depend upon the length 
of time it has continued, the extent of the district 
or neighbourhood over which it prevails, and the 
absence of instances which shew a contrary practice. 
The evidence adduced in proof of a custom of the 
country is frequently of a very loose and indefinite 
description ; and the instances relied upon in support 
of it are often found, when properly inquired into, to 
have no other origin than the special agreements of 
parties, (b) 

A decision upon the exclusive effect of custom, in 
cases of trading and other fixtures, appears to be a 
desideratum in this branch of the law ; since among 
brokers and other practical men, it is frequently the 
only guide by which they are directed in making 
their appraisements, and in deciding disputes that 
are referred to them. 

Injury to the With regard to the inj ury occasioned to the premises 

by the removal of things that have been affixed to 
them, — it will be recollected, that the distinctions 
taken in the old cases, in favour of removing furnaces 
fixed to the floor, and not to the walls, and doors 
which were not outer-doors, and other similar in- 
stances, proceeded upon the principle that the walls 
were not the worse, nor the house impaired by taking 

(a) See post, §6. of thb chap- Bea. 349., as to injunctioiu for waste 

ter, as to custom having the effect in removing things contrary to the 

of implied contract. custom of the country : and see 

(h) See 6 Ves. 328. ; also 2 Mad. 1 £d. 99. 
62., 16 Ves. 173., and 2 Ves. & 



CHAP. ir. § I.] TRADE FIXTURBS. 47 

them away, (a) In Lawton v. Lawton^ Lord Hard- 
wicke said, that it was a very true maxim in the 
doctrine of fixtures, that the principal thing shall 
not be destroyed by taking away the accessary. (6) 
And it is observable that when Lord Mansfield ad- 
mitted that a tenant would be entitled to remove 
salt pans, he seemed to rest his opinion principaUy 
upon the argument that the premises would come to 
the landlord in the same state as if they had never 
been erected. And so in the instance of the jibs in 
Davis V. Jones^ the circumstance that neither the 
caps in which they were fixed nor the chief buildings 
would be injured by the removal, was stated as 
an additional reason for the judgment of the 
Court, (c) 

It will be found in like manner, on referring to the intention, &c. 
cases, that the other topics above mentioned, in re- 
spect of tlie intention of the parties, &c. have been in- 
cidentally noticed by the Courts, either separately, or 
in combination with those that have been here parti- 
cularly pointed out. {d) 

It is true, indeed, that some of these grounds of 
argument have been relied upon more especially in 
claims between other classes of persons; and it is 
therefore difficult to say what degree of importance 

(fl) Vide 21 Hen. 7. p. 26. ; Moor, remarks upon the liability of the te- 

177. nant to repair damage occasioned to 

(6)3 Atk. 15. And see Lord the freehold by putting up and tak- 

Dudley v. Lord Warde, Amb. 114. ing down fixtures. See also Foley 

nq9. 37. Avery y. CheslyUj 3 Ad. & v. Addenbrokey 13 M. & W. 174. 
EL75. Grymes Y.Botoeren^S Bing, (d) See the cases of Lawton y, 

437. See also Mr. Smith'B sensible Lawton, and Lawton t. Salmon, See 

remarks in 2 Lead. Cas. 116. also in BucJdand y. Bviterfield, 2 

(e) See this principle further con- Brod. & Bing. 56^ Empson y. Soden, 

sideredin the 4th sect, of this chap- 4 B. & Ad. 657. 
ter ; where will also be found some 
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would be attached to them, in questions between 
landlord and tenant. But as they have so frequently 
been adverted to, and considered worthy of attention 
and inquiry in the judicial opinions, it would not in 
any case be safe to overlook them, in determining 
upon the right of a tenant in taking away trade erec- 
tions. 



Right of re- 
moving trade 
fixtures. 
General ob- 
servations. 



From a review of the authorities that have been 
examined in the course of this section it will appear, 
that if any rule were to be laid down to serve as a 
guide in practice as between landlord and tenant, 
with respect to the right of removing annexations 
made for the purposes of trade, it would be necessary, 
in the present state of the law, to express it in terms 
so guarded as not to clash with any of the grounds 
of decision which have been adverted to in the pre- 
ceding remarks. The following rule, however, may 
perhaps be found to be most consistent with the 
adjudged cases. That things which a tenant has 
fixed to the freehold for the purposes of trade or 
manufacture, may be taken away by him, wherever 
the removal is not contrary to any prevailing practice; 
where the articles can be removed without causing 
material injury to the estate ; and where, in them- 
selves, they were of a perfect chattel nature before 
they were put up, or at least have in substance that 
character independently of their union with the soil ; 
or, in other words, where they may be removed 
without being entirely demolished, or losing their 
essential character or value. If an erection, put up 
in relation to trade, can be severed without violating 
any one of these conditions, it may very safely be 
affirmed, that whatever be its magnitude, construction, 
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or mode of annexation, it is a fixture which a tenant 
is privileged to remove. It is not, however, meant 
to be inferred, that because in any particular instance 
these circumstances- do not all concur, that therefore 
an article cannot be removed by the tenant. On the 
contrary, it is not inconsistent with some of the 
decisions, to say that things may be removable, 
although these requisites are not completely fiilfilled. 
And, indeed, when the liberaUty with which the 
courts have generally been disposed to construe the 
indulgence in favour of trade is considered, it is not 
improbable that they would extend the privilege even 
to cases where not one of these conditions is found to 
be satisfied. The rule, therefore, here proposed is 
only offered as an affirmative one ; that wherever the 
above-mentioned circumstances do concur, that there 
an article may confidently be pronounced to belong 
to the tenant. And although it may be thought that 
this rule is too narrow to be of much practical utility, 
still no other could safely be laid down; because, 
upon looking into the judgments of the courts, it is 
impossible not to see, that in a disputed claim 
between landlord and tenant, the absence of any one 
of the requisites which have been mentioned might 
with propriety be urged against the exercise of the 
tenant^s right, (a) 

(a) For a rammary view of the maj refer to the Appendix ; where 

[uurticuhir articles which haye been they are collected and arranged with 

hM to belong to a tenant upon the reference to the manner in which 

authority of the cases detailed at questions upon this subject usually 

length in this section, the reader occur in practice. 



£ 
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SECTION IL 

Of the Removal by a Tenant of Things set up for 

AgricuHural Purposes. 

Agricultural It has becii decided in a case of great importance, 
remoyabie. and upoD which much deliberation was bestowed, 

that the privilege established in favour of tenants in 
trade does not extend to agrictdtural tenants, so as 
to entitle them to remove things whidi they have 
erected for the purposes of husbandry; not even 
although they leave the premises in the exact state in 
which they found them on their entry. 

The importance of the decision requires that it 
should be stated at length. 

It is the case of Elwes v. MaWy in the King's Bench, 
Mic, T., 1802. (a) The declaration stated that the 
plaintiff was seised in fee of a certain messuage, with 
the out-houses, &c., and certain land, &c., in the 
county of Lincoln ; which premises were in the occu- 
pation of the defendant, as tenant thereof to the 
plaintiff, the reversion belonging to the plaintiff ; and 
that the defendant intending to injure the plaintiff in 
his hereditary estate in the premises, whilst the de- 
fendant was possessed thereof, wrongfully, and without 
the licence and against the will of the plaintiff, pulled 
down divers buildings, parcel of the said premises, in 
his the defendant's occupation, viz. a beast-house^ a 
carpenter's shop^ a waggon-house^ a fuel-house^ and a 

(a) 3 East, 38. 
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pige(n>hous€j and a brick waU enclosing the fold-yard, 
and took and carried away the materials, which were 
the property of the plaintiff as landlord, and converted 
them ; by reason whereof the reversionary estate of 
the plaintiff in the premises was injured, &c. The 
defendant pleaded the general issue. And at the 
trial a verdict was found for the plaintiff, subject to 
the opinion of the Court on the following case : — 

The defendant occupied a farm, consisting of a 
messuage, barn> stables, &c. and lands, under a lease 
firom the plaintiff for 2 1 years ; which lease contained a 
covenant on the part of the tenant to keep and deliver 
up in repair the said messuage, barn, stables, and 
out-houses, and other buildings belonging to the said 
demised premises. About 15 years before the expira- 
tion of the lease, the defendant erected upon the said 
ferm, at his own expense, a substantial bea^t-house, a 
carpenter^s shop, a fud-hoiLse, a cart-house, and pump- 
house, and fold-yard. The buildings were of brick 
and mortar, and tiled, and the foundations of them 
were about one foot and a half deep in the ground. 
The carpenter^s shop was closed in, and the other 
buildings were open to the front, and supported by 
brick pillars. The fold-yard wall was of brick and 
mortar, and its foundation was in the ground. The 
defendant, previous to the expiration of his lease, 
pulled down the erections, dug up the foundations, 
and carried away the materials, leaving the premises 
in the eame state as when he entered upon them. 
These erections were necessary and convenient for 
the occupation of the farm, which could not be well 
managed without them. The question for the opinion 

B 2 
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of the Court was, Whether the defendant had a right 
to take away these erections ? 

The case was twice argued before the Court at 
considerable length; and at a subsequent period 
Lord EUenborough delivered the judgment. After 
stating the facts his Lordship thus proceeds: — 
" Questions respecting the right to what are ordi- 
" narily called fixtures principally arise between 
" three classes of persons. 1st. Between diflferent 
" descriptions of representatives of the same owner 
" of the inheritance ; viz. between his heir and exe- 
" cutor. In this first case, i. e. as between heir and 
" executor, the rule obtains with the most rigour in 
" favour of the inheritance, and against the right to 
" disannex therefi-om, and to consider as a personal 
" chattel any thing which has been affixed thereto. 
" 2dly. Between the executors of tenant for life or in 
" tail and the remainder-man or reversioner; in which 
" case the right to fixtures is considered more favour- 
" ably for executors than in the preceding case 
" between heir and executor. The third case, and 
" that in which the greatest latitude and indulgence 
" has always been allowed in favour of the claim to 
" having any particular articles considered as personal 
*' chattels, as against the claim in respect of freehold 
" or inheritance, is the case between landlord and 
" tenant. 

" But the general rule on this subject is that which 
" obtains in the first-mentioned case, i. e. between 
" heir and executor ; and that rule (as found in the 
" year-book 17 E. 2. p. 518., and laid down at the 
** close of Herlakenden's case^ 4 Co. 64. ; in Co. 
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" Litt. 53.; in Cooke v. Humphrey^ Moore, 177.; and 
" in Lord Darby v. Asquith, Hob. 234., in the part 
** cited by my brother Vaughan^ and in other cases) 
" is, that where a lessee, having annexed any thing 
" to the freehold during his term, afterwards takes 
" it away, it is waste. But this rule at a very early 
" period had several exceptions attempted to be en- 
" grafted upon it, and which were at last eflFectually 
" engrafted upon it, in favour of trade, and of those 
" vessels and utensils which are immediately subser- 
" vient to the purposes of trade." 

Lord Ellenborough then proceeds to trace the pro- 
gress of these exceptions. He refers to the cases in 
the year-books, and particularly to the dictum of 
the Court in 20 H. 7. 13. (a); and to Poolers cdse, 
in' 1 Salk. 368, Upon which he adds, " But no 
" adjudged case has yet gone the length of establish- 
" ing that buildings subservient to purposes of agri- 
" culture, as distinguished from those of trade, have 
" been removable by an executor of tenant for life, 
" nor by the tenant himself who built them during 
" his term." 

His Lordship next examines the grounds of the 
decisions in the three principal cases upon the subject ; 
viz. Lawton Y. Lawton^ 3 Atk. 13.; Lord Dudley 
V. Lord Wardej Amb. 113. ; and Law forty Executor, 
V. Salmon^ 1 H. Blac. 259. in nofis. These, and 
also the cider-mill case before Ch. B. Comyns (i), 
he considers to have been decided mainly upon the 
ground, that notwithstanding the fire-engines and the 

(a) See ante, in the last sect., (a) See these cases referred to in 
p. 22. the last section^ 

£ 3 
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cider-mill were erected for the eiijo3aD3ent of the 
profits of land, yet they were accessuy to a species 
of trade^ a matter of a personal nature. He inti* 
mates an opinion, that in Lawton^ Executor^ v. /Sal- 
mon, Lord Mansfield does not consider the salt-pans 
as accessary to the carrying on a trade; and adds 
that if he had, ^^ still it would not have affiscted the 
^^ question before the Court, which is tho right of a 
" tenant, for rnere agricultural purposes^ to remove 
" buildings fixed to the freehold, which were oon- 
" structed by him for the ordinary purposes of hus- 
" bandry, and connected with no descripticm of trade 
" whatsoever." 

Lord EUenborough then enters upon an examina- 
tion of the authorities which had been urged in support 
of the defendant's claim. He disposes of the case* of 
the Dutch bams, in Dean v. AllaUey^ first, as being a 
mere decision at Nisi Prius ; and^ secondly, by sup- 
posing that Lord Kenyon oonsidered the buildings 
rather as trade erections. The case of the bam, be* 
fore Ch. J. Treby, Culling v. Tuffnal^ cited in BuUer's 
Nisi Prius, 34., is explained according to the princi- 
ple before noticed in this work, viz, that it was not, 
in fact, affixed to the freehold, (a) " In the case of 
" Fitzherbert v. ShaWy^ he continues, " we have only 
" the opinion of a very learned judge indeed, Mr. 
" Justice Gould, of what iwuld ham been the right 
" of the tenant as to the taking away a shed built on 
" brick'Worky and some posts and rails which he had 
" erected, if the tenant had done so during the 

(a) The same remark mrould apply to die modem case of Wmnbrg^gk 
V. Maton, 4 Ad. & £ SS4. 
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^^ term; but as the term wbb put an end to by a new 
^' contnct, the question^ whet die tenant could have 
^^ done in virtue of his right under the old term if 
^ it had isontinued, could never have come judicially 
^^ before him at Nisi Prius : and when that question 
^ was offered to be argued in the Court above, the 
^ coiuuel were stopped, as the question was excluded 
*^ by the new agreement. '' 

As to the case of the varnish-house, in Penton v. 
Robart^ 2 East, SS^ Lord EUenboiough considers 
that it does not apply to the question in dispute ; 
because it was a building for trading purposes only. 
And, in allusion to Lord Kenyon's observations in 
that ease, he says, ^ Though Lord Kenyon, after 
^ putting the case upon the ground oi the leaning 
^ which obtains in modem times in &vour of the 
'' interests of trade, upon which ground it might be 
^^ properly supported, goes further, and extends the 
" indulgence of the law to the erection of green- 
'* houses and hot-houses by nurserymen, and, indeed, 
" by implication, to buildings by all other tenants of 
" laud ; there certainly exists no decided case, and, 
" I believe, no recognized opinion or practice, on 
" either side of Westmister Hall, to warrant such an 
" extension.^' " He (Lord Kenyon) certainly seems, 
" however, to have thought that buildings erected by 
** tenants for the purposes of farming, were, or rather 
^ aught to be^ governed by the same rules which had 
" been so long judicially holden to apply in the case 
" (rf buildings for the purposes of trade. But the 
" case of buildings for trade has been always put and 
" recognized as a known,, allowed exertion from the 

£ 4 
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^^ general rule which obtains as to other buildings ; 
^^ and the circumstance of its being so treated and 
^^ considered, establishes the existence of the general 
" rule, to which it is considered as an exception. To 
" hold otherwise, and to extend the rule in favour 
" of tenants in the latitude contended for by the de- 
" fendant, would be, a« appears to me, to introduce a 
" dangerous innovation into the relative state of 
" rights and interests holden to subsist between land- 
" lords and tenants. But its danger, or probable 
** mischief, is not so properly a consideration for a 
^*/M)urt of law as whether the adoption of such a 
" doctrine would be an innovation at aU; and, being 
" of opinion that it would be so, and contrary to the 
^* uniform current of legal authorities on the subject^ 
" we feel ourselves, in conformity to, and in support 
" of those authorities, obliged to pronounce that the 
^^ defendant had no right to take away the erections 
^^ stated and described in this case." 

Such was the decision in the case of Elwes v. Maw. 
It has established an unqualified rule, which excludes 
agricultural teuQiits from participating in the advan- 
tages possessed by tenants in trade in regard to fix- 
tures. And the distinction upon which this rule is 
founded must accordingly be strictly attended to in 
practice, (a) 

Examination It may, however, be observed of this decision, 
ment in that it was the first in which any distinction between 

trading and agricultural erections was made by the 
Courts : at least in no previous case had it been laid 

(a) See as to brick pillars for supporting pans in a durj, per 
Fatteson J., Leach v. Thomas, 7 Cor. & P. 327. 
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down, that the exception in favour of trade implied 
a negative rule, to the exclusion of every article not 
strictly subservient to trade. The decision appears, 
moreover, to stand opposed to opinions indirectly 
expressed, but of high authority, and which had im- 
mediate reference to the subject of the profits arising 
£rom land. And although it has been adverted to in 
subsequent judgments of the Courts with great re- 
spect, on account of the important matter it contains, 
yet it has not been followed by any determination, in 
which the general principle of pvhlic benefit and 
convenience has received the same restriction. 

It has been shown in the foregoing section, that 
the passage cited from the year-book, 20 H. 7., upon 
which, it appears, much reliance is placed by Lord 
EUenborough, in order to prove that an exception 
fix)m the general rule of law obtained in early times 
specifically in favour of trade, is very far from having 
any such exclusive operation ; and that, on the con- 
trary, the general meaning of the expressions there 
found must be greatly narrowed and violated, not to 
include other erections besides those erected for trade 
or manufacture.(a) And this observation applies 
with equal, if not greater force to the rest of the early 
decisions: indeed, the instances mentioned in some 
of them, as paling, posts, &c. removable by a lessee, 
seem rather in the nature of agricultural erections.(6) 
Neither Lord Hardwicke nor Lord Mansfield, in their 
judgments in Lawton v. Lawtonj Dudley v. Warde^ 

(a) See onfe, p. 24. et seq, 7. 26. Moore, 177., CooKs case, 

{h) Vide Br. Ab. Waste, pi. 104. Owen, 70. Cro. Eliz. 374., Day v. 
Id, Chattels, pi. 7. And see 21 H. Austin. 
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and Lawton v. Salmon^ intimate any opinion that 
agricultural erections are subject to a different rule 
from that which prevails in respect of trading erec- 
tions. Lord Hardwicke considered the collieries as 
die profits of land^ and held the fire-engines to be 
removable, notwithstanding they were accessaries to 
the enjo3nnent of the real estate. He also approved 
of Ch. B. Oomyns' decision respecting the dder-mill, 
" although," as he observed, " cider is part of the 
" profits of the real €8iate.^^(a) Moreover, he re- 
marks, that the general ground on which the Courts 
proceeded in relaxing the old rule in favour of te- 
nants for life was, that it is for the benefit of the 
public to encourage such tenants to do what is advan- 
tageous to their estates. So, Lord Mansfield in the 
case of Lawton v. Salmon^ although he regarded the 
salt-pans as accessary to land^ (in which also Lord 
EUenborough concurred, and said that they were not 
considered as the means or instrument of carrying on 
trade,) yet he thought that such articles would be 
removable by a tenant. And it must be presumed 
that his Lordship did not intend to confine his ob- 
servations (as to the salt-pans being accessary to land) 
to the case before him (which was between heir and 
executor) ; for it would be a difficult proposition to 
maintain, that an article should be considered an 
accessary to land as between heir and executor, but 
an accessary to trade as between landlord and tenant 
Again, in Fitzherbert v. Shatc^ Mr. Justice Gould is 
reported to have been clearly of opinion at the trial, 

(a) Lord EUenborougb takes the in part for the enjojment of the 
same view of these cases, and ad- profits of land, 
mits that the erections were put up 
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that a tenant was entitled to take away a stable, a 
shed, and some posts and rails ; and it may therefore 
at least be inferred from this opinion, that the prin- 
ciple on which the case of Elwes v. Maw was decided, 
was not perfectly recognized, or generally understood, 
in the time of this learned judge. And so in the 
case relating to the ham^ before Ch. J. Treby, it is 
certainly true, as observed by Lord Ellenborough, 
that, owing to the construction of the article, it did 
not come within the law of fixtures. But Mr. Justice 
BuUer, in his comment upon this case, treats the 
bam as if it had been actually fixed, and expressed a 
decided opinioa, that such a building would be re- 
movable, on the general ground of the exception in 
favour of tenants. The case of Dean v. AUdlley has 
not, perhaps, such a distinct reference to agriculture 
as to ajnount to an express authority for the removal 
of agricultural erections. Yet, it should be observed, 
that the concluding part of Lord Kenyon's judgment 
in that case extends the privilege to trade erections, 
or (disjunctively) to such as were constructed like 
the bams in question. Moreover, the description 
given of these buildings in the MS. note cited by 
counsel in Elwes v. Maw^ as well as their name, and 
the purposes for which such erections are usually 
made, confirm the supposition, that Lord Kenyon's 
opinion may be considered an authority for the 
removal of at least some species of agricultural 
erections; and indeed Lord EUenborough seems to 
have so treated it in one part of his judgment. That 
Lord Kenyon did assign a very extensive latitude to 
the rule in favour of trade fixtures, appears from his 
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observations in the subsequent case of Penton v. 

Robart (a) 

According to this view of the authorities ante- 
cedent to the case of Elwes v. Maw^ it seems difficult 
to acquiesce in the opinion expressed by Lord EUen- 
borough, that the doctrine sought to be established 
by the defendant " was contrary to the uniform cur- 
" rent of legal authorities." The true state of the 
question (as observed in one part of his Lordship's 
judgment) appears rather to be, that "no adjudged 
" case has gone the length of establishing that build- 
" ings subservient to purposes of agriculture, as dis- 
" tinguished from those of trade, have been removable 
" by the tenant who built them during his term." But 
admitting that no case is to be found among the more 
ancient authorities in favour of agricultural erections, 
it should be recollected that the mode of agriculture 
pursued in early times was extremely simple, and that 
the implements of husbandry then in use were defec- 
tive and of very little value : inasmuch as, for a period 
subsequent to that over which the year-books extend, 
the English may rather be considered a pastoral than 
an agricultural nation, {b) 

But the rule laid down in the case of Elwes v. Maw 
appears liable to further objection, on account of the 
narrow grounds upon which it rests. It is universally 
allowed that the privilege in respect of trade is not 
confined to trade according to the strict meaning 
and construction of the statutes of bankruptcy. It 
is not a trading within these statutes to work a coal 

(a) 2 East, 88. English. And see Fortescue de 

(h) Vide Strutt's Antiquities, Laudibus Legum Anglis, eh. 29. 
vol. ii., on the Husbandry of the 
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mine (a) ; nor for an occupier of land to manufacture 
cider from his own fruit for sale (b) ; nor to manufac- 
ture salt for sale from springs on the demised pre- 
mises, (c) Yet these and similar occupations are held 
to entitle a tenant to remove utensils and erections as 
trade fixtures (d) ; and it would seem that many 
branches of husbandry have a strong affinity to 
tade in this enlarged sense of the expression ; for 
instance, the dealings of a farmer in stock, wool, 
and bark; &c., the makuig of charcoal, growing and 
preparing flax, or the manufacturing of hoops, 
which, in some of the counties of England, is a con« 
siderable source of the profits of a farm. In this 
view of the subject, the making of cheese on a farm, 
or the preparing of grain for market by means of a 
threshing-machine, may, with equal reason, be con- 
sidered a manufacture or a species of trade, as the 
making of cider from the produce of an orchard 
annually renewing, (e) 

(a) 2 Wils. 169. 7 East, 447. to remove trees in a nursery-ground, 

See Stat. 6 G. 4. c 16. 2 East, 91. 7 Taunt. 191., and the 

{h)Id,tb. And see 1 T. B. 38. cases collected in the ensuing section. 

per Lord Mansfield. (e) Lord Ellenborough considers 

(c) Exp, AShxMon, 1 M. D. & the eider-mill as an accessary to a 
D. 300., under the present bank- species of trade. The manufacturing 
mpt act, 5 & 6 Yic. c. 122., which of cider and perry is an object of 
IS more comprehensiye than the British husbandry, which in our 
former law. So formerly, to bum fruit countries is of great impor- 
bricks from day got from the land, tance. In the county of Worcester, 
9 Bar. & Or. 577. 590. ; or, ieniib. where it seems the question as to 
to bum chalk got on the land into the cider-mill arose, there is upon 
lime for sale, Paid v. DawUng^ most of the farms a mill for the 
1 M & M. 267. Siq>, p. 42. But by purpose of making cider from the 
the late statute, 5 & 6 Yict. c. 122. fruit growing in the orchards and 
S 10., brick-mdcers, lime-bumers, fields of the farm. The cider is 
millers, &€., are now deemed traders made by the farm-tenants for the 
within the bankrupt laws. So, mar* consumption of their families, and 
ket gardeners. for the purpose of sale. In some 

(d) And see, as to a tenant's right instances the cider b sold directly 
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But the strongest objection to the distinction tB* 
tablished by this case is, that the principle on which 
trade fixtures are permitted to be removed, applies 
with equai reason to agricoHural erections. The 
principle of the trade cases is that of public policy ^ it 
being for the benefit of the public to encourage tenants 
to make useful additions to their premises, and to 
avail themselves of modem improvements in arts 
and manufactures. Husbandry, according to present 
practice, has become a scientific pursuit ; the increased 
produce and profits of the land depend upon the ex* 
penditure of capital, and the exercise of intelligence 
in the improved modes of cultivation ; and accofrding 
to these improved modes much valuable machinery is 
employed, which requires to be substantially afiixed 
to the premises : and it is obvious that the industry 
of the farmer will be more productive in proportion 
to the better disposition of his buildings, and the 
facilities he possesses for rearing and keeping stock, 
and storing and preparing his produce. If, therefore, 
the principle of the indulgence to tenants be deemed 
of beneficial tendency, as it affects the interests and 
protects the improvements of the manufacturer, the 
distinction must be very refined upon which it is 
thought politic to deny the same advantages to the 
agricultural tenant. Indeed, Lord EUenborough 
seems to have felt the force of this objection ; and it 
is observable that, in one part of his judgment he 
has rested his argument against agricultural tenants 
on a more technical groimd ; for he says that machi- 

froBi the mill andpress, in the state and aiterwardB nMumfiutore it ibr 
of expressed juice, to personf who market, 
collect it from the different farms, 
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nery and erections may be removed when they are 
accessary to trade, because trade is a matter of a 
personal nature, and not real or local. But as this 
is a principle which obviously embraces a variety of 
claims which have no reference to trade, it would 
make the case of the agricultural tenant one of still 
greater hardship, than if the less comprehensive rule 
of confining the exception strictly to trading fixtures 
were insisted upon. 

In the observations that have here been made upon 
the case of Elwes v. Maw^ it is not intended to inti- 
mate any doubt respecting the validity of the decision 
as an existing authority of law. But it was thought 
of importance to draw the reader's attention to the 
particular grounds of the determination ; because it 
will assist him in the practical application of the rule 
established by this case, and will be of material use 
in tbe discussion of questions relating to the class of 
fixtures treated of in the ensuing section, (a) 



(a) Upon Uie subject discussed 
in this section see the remarks of 
Mr, Snuihf in the 2d toI. of Lead" 
tag Cflvef, p. 116. He thus con- 
cludes : ^ Upon the whole, the extent 
** of the tenant's rights, with respect 
'^ to igriealftoral fixtures^ does not 
*' seem, eren as yet, quite defined. 



^ It is clear that it does not go be-* 
** yond, and unless the opinion ez- 
" pressed by Lord EUenboraugh in 
'* the principal case be modified, it 
'* falls considerably short of, his 
" rights with respect to trading 
(* fixtures. 
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Section III. 

Of the Bight of a Tenant to remove Fixtures set up for 
the Purpose of Trade combined with other Oljects. 

It was an observation made by Lord Ellenborough, 
in the case of Elwes v. Mato^ that the exception 
which prevailed in favour of buildings erected for the 
purpose of trade establishes the existence of the 
general rule with respect to erections made for any 
other object. He, however, recognizes the validity 
of several decisions, in which instruments or utensils 
that have been set up in relation to trade in part^ and 
in some measure for a purpose unconnected with tradej 
have been held removable. 

The decisions alluded to, are those of Lord Hard- 
wicke respecting the fire-engines or steam-engines in 
collieries (a) ; and the case before Ch. B. Comyns, 
respecting the cider-mill, (b) In the working of a 
colliery, the enjoyment of the profits of land is mate- 
rially concerned ; nevertheless. Lord Hardwicke con- 
sidered that the getting and vending the coals so far 
partook of the nature of a tradCj that the engines 
employed in the collieries might be deemed trading 
erections. The case of the cider-mill appears to rest 
on the same principle. For it was said, that although 
the mill was put up in part for the enjoyment of the 
real estate, yet as the making of cider was a species of 
tradCj the mill might be considered to fall within the 
general exception in favour of trade fixtures, (c) 

(a) Lawton v. LatvUm, 3 Atk. 13. (c) As to this case see ch. iv. § 1. 
DucOey y. Warde, Amb. 113. post. 

(b) 3 Atk. 14. 
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These decisions, therefore, in conjunction with the Fixtures, 
case of Lawton v. Salmon (a), in which the same prin- and the profiu 
ciplc seems to have been recognised as between land- ^mbm^r 
lord and tenant^ point out a class of trade fixtures of 
a peculiar description. They are what Lord Hard- 
wicke calls mixed cases, between enjoying the profits 
of land, and carrying on a species of trade {b) ; and 
in this respect they are distinguishable from those 
fixtures that are subservient to trades which have no 
relation to the profits of the demised land. 

It appears necessary to consider these fixtures as 
a separate class, chiefly on account of the distinction 
taken in the case of Elwes v. MaWy as explained in 
the preceding section. For in deciding whether such 
erections are removable or not, it is essential with 
reference to the doctrine laid down in that case, to 
inquire into the proportion in which the profits of land 
are combined with the object of trade, (c) 

Questions between landlord and tenant, respecting in i^hat cases 
the right to fixtures of this description, must, in the are removable, 
present state of the law, principally be determined by 
the authority of the above-mentioned case adjudged 
by Ch. B. Comyns, and by the rules which Lord 
Hardwicke has laid down in Lawton v. Lawton^ and 
Lord Dudley v. Lord Warde. (d) And it may be 
observed in general, that whenever the consideration 

(a) 1 H. Blac. 260. in noHs, instance of the Ztm^-^ni^r in 7^re«A- 

(6) LawUm y. Lawton^ 3 Atk. 16. er v. E, Lond, Watervoorhs Company. 

(c) Where the subject-matter of 3 Bar. & Ores. 608. 
the tenant's occupation is not ob- (d) See the explanation given of 

tained from the demised land, but is these cases by Lord Ellenborough, 

hrooght from a distance, in order to in 3 East^ 55. With which compare 

be worked up for market, the case is the judgments, as cited in ch. iii. 

not to be considered as referable to § I, post, 
the present section. Such was the 

F 
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of trade prevails to the samo extent as it appears to 
have done in these cases, an erection may be treated 
as lawfoUy removable by a tenant. 

It win however seldom be safe to deviate from the 
strict analogy of these cases. For in the case of 
Lawton v. Salmon (a), it was ruled, that the connec- 
tion of the salt-pans with the realty was too strong to 
allow them to come within the exception in favour of 
trade. And yet it would be impossible to say that 
in this case trade was not, in some degree, concerned 
in the employment of the salt-pans; and that the 
getting and preparing the salt for market did not 
partake of the nature of a manufacture. (J) It should 
however, be observed, that Lawton v. Salmxm was a 
case between heir and executor ; and it was said by 
Lord Mansfield, that it would have borne a different 
interpretation as between landlord and tenant. But 
upon what ground this distinction can be supported 
does not satisfactorily appear, (c) 

It may be useful in this place to point out in what 
manner the principles of the foregoing cases may be 
found applicable to questions in practice. 

Examples of Many examples might be suggested of fixtures 
miT^ntxm, similar to those already referred to, in which the 

enjoyment of the profits of land may be oombined 
with trade. As, for instance, where machines and 
erections are made and used by a tenant for procur- 
ing or preparing minerals, lime, alum, pottery, and 



(a) 1 H. Bl. 260. m no<w, mpra^ (b) Stqmi, p. 61. Exp, 
p.36. AndseeLordEllenborough^s (e) As to this distinctioiif see 

observations on this case, in Elwes tmte, p. SS, 
V. Maw, 3 Ea^t, 54. ante, p. 54. 
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brick earth, &c. In like manner mixed cases might 
occur wherein a^ricuUure is combined with a species 
of trade. For a tenant might cultivate land, and 
raise grain for the purpose of converting it into malt 
in his own kilns for sale ; or he might grow com and 
grind it into flour for sale in his occupation as a mil- 
ler. Another tenant, following the trade of a butcher, 
mi^t erect a beast*house and a fold-yard (a) for the 
use of cattle which he grazes upon the premises, or 
fattens on the produce of the land demised. So a 
distiller might grow his own grain ; a weaver of linen 
his own flax. These, and the like instances, might 
give rise to many questions between landlord and 
tenant, which would involve the points above consi- 
dered. (6) 

Asother description of cases might be suggested. Fixtures used 
differing in some respects from the preceding. And fo^lSe. ^ 
that is, where a machine or utensil is employed 8(mie- 
times for the purpose of trade, and at other times for 
a purpose wholly unconnected with trade ; and where 
it may be uncertain whether the object of the erection 
is the trade, to which a right of removal attaches, or 
the other employment, to which such a right does 
not attach. There is no express decision affecting 
cases of this description : but it is conceived that the 
question, whether an article would be removable 
under these circumstances, will mainly depend on 
the fact, to which of the two purposes the erection in 
dispute is more usually appropriated. 

(a) In Elwes y. Maw these erec- (5) See some further examples in 
tioQs were lield not remoTable when illustration of this subject, an/e, 
put up exclusivelj for agriculture, p. 61. 

F 2 
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Nunerjrmen 
and gar- 
deners; their 
rights. 



May remove 
trees, shrubs, 
&c. ; 



Andfiruit 



In all questions relating to the several kinds of fix- 
tures here described, it will be very important to 
consider what has been the primary object of the 
erection in dispute ; and whether in making it the 
intention of trade predominated over the other 
purpose with which it is combined. With this view 
it may frequently be found useftil to consult the de- 
cisions which occur in questions of bankruptcy; 
where the fact to be determined is, whether the deal- 
ing of a person is in the way of merchandize, which 
is to be deemed his principal occupation ; or is merely 
incidental to a pursuit not within the scope of the 
bankrupt laws, (a) 

Ther§ is another class of persons whose rights 
appear to depend on the principles discussed in this 
section; viz. the tenants of nvrsery and garden 
grounds. It has been thought expedient to reserve 
their claims for a separate consideration in this 
place. 

It is now clearly settled that gardeners and nursery- 
mm are entitled to sell and remove trees^ shrubs^ and 
the other produce of their grounds, planted by them 
with an express view to sale ; and this on the ground 
of their carrying on a species of trade, (b) 

And it was held in a recent case that fruit trees, 
although they were in full bearing, yet if planted by 
a nurserjnnan in the way of his trade, might be re- 
moved by him at the expiration of his term; provided 
they might fairly be considered as nursery trees^ and 



(a) jS'ttp.p. 61. 9 Bar. & Cr. 577. see per Heath J. in Wyndhamy* 
(h) 2 East, 91. 7 Taunt. 191. And Way, 4 Taunt 816. 
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were not of larger growth than could be dealt with 
by him in his trade as a nurseryman, (a) 

It was ruled however at Nisi Prius, by Lord Ellen- strawberry- 
borough, that a tenant of garden-ground could not 
plough up strawberry-beds in full bearing at the con- 
clusion of his term, although he had purchased them 
of a preceding tenant, and although it was proved to 
be the general practice to appraise and pay for these 
plants as between outgoing and incoming tenants, (ft) 
In this cose, however, it was considered, that the 
ploughing up of the plants was an injury maliciously 
done to the reversion ; because the plants were not 
removed by the tenant for sale in his ordinary 
occupation, but were destroyed without any reason- 
able object. 

But where a mere private individual, or a person other penons 
who occupies land as a farmer, and does not profess move"^^ 
to be a nurseryman or gardener, raises young fruit 
trees on the demised land, for the purpose of planting 
in his gardens or orchards, he is not entitled to sell 
or remove them at the end of his term, (c) 

(a) Warded y. Usher^ 3 Scott*8 It is not waste in a lessee for jears 

New Rep. 508. to cut down willows, leaving the 

(6) WethereUy.HoweUsj 1 Campb. stools or buts from which thej will 

N. P. C. 227. shoot afresh ; unless where they are 

(c) Per Heath J. in Wip^dham v. a shelter to a house, or a support to 

Way, 4 Taunt. 316. That it is the bank of a stream ; PhiUipps y. 

waste in a tenant to destroy fruit- Smiihy 14 M. & W. 589. As to 

trees, see Com. Dig. Waste, D. 3. pollards, see CJiamum y. Patch, 5 B. 

A tenant has the property in hedges & C. 897. post, Pt. 11. ch. i. § 3. in 

and bushes cut on the premises ; notis. With respect to cases where 

Beniman v. Peacock, 9 Bing. 384. bush^ &c. are excepted in the de- 

Bntif he grubs up or destroys them, mise, see Jenney v. Brook, 2 Q. B. 

he is liable to an action for waste. 265. 13 Law, J. R. Q. B. 376. S.C. 

F 3 
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Nor box edg- 
ing ; nor 
flowers. 



Hot-bousesy 
green-houses, 



And so, it has been holden that a tenanty not being 
a gardener, is not at liberty to take away a border or 
edging of box planted by himself: nor even flowers, 
per Littledale J. (a) 

With respect to the right of nurserymen and gar- 
deners to remove hot-houses^ green-homes^ and other 
similar erections put up at their own expense, it was 
expressly said by Lord Kenyon, in the case of Penton 
V. Robart {b\ that they might take away such things 
at the end of their term. But Lord Kenyon's opi- 
nion upon this subject was subsequently disapproved 
of by Lord Ellenborough. (c) There is no reported 
case in which this question has been expressly de- 
cided, {d) 



(a) JSmpson y. Soden, 4 Bar. & 
Ad. 655. 

(b) 2 £ait, 9L 

(c) JElwes T. 3fato, 3 East, 56. 
And see the observations of Dallas 
Ch. J. in Buckland v. ButterfieU 
2 Bred. & Bing. 58. In this latter 
case, as reported in 4 B. Moore, 440. 
a MS. case is cited by Blosset Seij., 
in which it is said to have been deter- 
mined, that glasses and frames resting 



on brickwork in a miTMry-groand 
were not removable. See what is 
suggested on this subject by Mr. Just. 
Lawrence, in JBhoes y. itfaip,3£ast, 
45. in notis. 

(d) There seems to be no reason 
why hot>hou8es shoidd not be re- 
moved as well as trees in a nursery- 
ground ; at least, pn the princi|Je 
of trade. 
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SSCTION IV. 

Of the Right of a Tenant to remove Fixtures put up for 

Ornament or Convenience. 

Thebb is another class of fixtures mentioned in Fixtures for 

, ornament, &c. 

several of the decisions, of a very different descnp- i«moT«bie. 
tion firom those treated of in the preceding sections. 
They consist of things which a tenant has affixed to 
the demised premises for the purpose of ornament or 
convenience. 

In some of the earliest cases it was said, that a Anient 

authorities. 

lessee might take away tables dormant^ furnaces^ and 
the like (a) ; and from the manner in which these 
instances are mentioned by the Courts, it may be 
inferred that they were not meant to denote trade 
erections, but were put as mere general examples of 
fixtures. It has been seen on a former occasion, 
that this remark applies equally to the passage in the 
year-book 21 Hen. 7. c. 26. There is, however, much 
obscurity in the early decisions ; and the distinctions 
upon which many of them proceed would not be 
deemed tenable at the present day. 

Lord Coke, in treating of the liability of the tenant 
on account of waste, lays down the rule in favour of 
the reversioner in unqualified terms. He says, " If 
" glass windows (though glazed by the tenant him- 



(«) Fidr 8Heii.7. 12. 20Hen.7. See also 2% v. Austm^ Owen, 70. 

IS. 2lHen. 7. 96. Br. Ab. Chat- Cro. £li£. 374. 
teb, pi. 7. 11. Id. Waste, pi. 104. 

F 4 
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" self) be broken down or carried away, it is waste ; 
" for the glass is part of the house. And so it is of 
" wainscot, benches, doors, windows, furnaces, and 
" the like, annexed or affixed to the house, either by 
" him in reversion, or the tenant. " (a) And the 
remarks at the end of fferlakenden's case, are to the 
same effect, (b) 

When, at a subsequent period. Lord Holt declared 
his opinion in Poolers case(c), that a tenant was 
allowed to take away erections put up in relation to 
trade, he expressly denied his right to remove annex- 
ations made for other purposes. For he said, that 
there was a difference between what the soap-boiler 
did to carry on his trade, and what he did to complete 
his housej as hearth and chimney-pieces, which he 
held not removable* 

Modem And yet there had been a decision in Chancery 

almost immediately before Lord Holt expressed this 
opinion, in which the strictness of the old rule of law 
had been departed from, in a case in which the consi- 
deration of trade was not involved, and under cir- 
cumstances where the rule is supposed to be even 
more rigid than between landlord and tenant. For 
in the case of Squier v. Mayer {d\ it was held by the 
Lord Keeper, that a furnace^ though fixed to the 
freehold, and purchased with the house, and also 
hangings nailed to the walls, should be accounted as 

(a) Co. Lit. 53. a. (c) 1 Salk. 368. 

(5) 4 Co. 64. And see Swinb. on {d) 2 Freem. 249. 2 £q. Cas. 

Wills, pt. 3. 8. 6., and pt. 6. 8. 7. Ab. 430. This case seems to have 

Noy^s Maxims, 167. (9th ed.) Yin. escaped notice in the discuasioDS 

Abr. Waste, E. Com. Dig. Waste, relating to fixtures. 
D. 2. See also 10 Hen. 7. pi. 2. 
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personalty^ and should go to the executor of the 
deceased owner of an estate as against the heir« 
Contrary, as the report says, to Herlakenden^s case, 
4 Co. " q*il dit nest ley qitoad prcsmissay 

This case was indeed decided between the executor Furnaces 
and the heir of the deceased owner of the inheritance. 
But it may, nevertheless, be regarded as an authority 
in favour of a tenant. Because, according to the rule 
laid down in a former part of this chapter (a), a 
tenant is entitled to at least the same privilege against 
his landlord that an executor enjoys against the heir. 
Agreeably, therefore, to the decision in Squiery. Mayer^ 
ikt furnace and hangings are matters which a tenant 
may remove, if he himself affixed them to the demised 
premises. 

In another case in Chancery, Beck v. Rehow (b), Hangings, 
which occurred shortly after Poolers case, the right pier-giasses, 
of a tenant to take away articles in no way connected gi^^ &c 
with trade was expressly recognised by the Court. 
In this case a bill was filed for the specific perform- 
ance of certain articles gf agreement against the 
defendant, who was the executor of the covenantor, 
and devisee in trust of a messuage. The testator 
had covenanted to grant to the plaintiff all the pic- 
tures upon the staircase, over the doors and chimney- 
pieces, and aU things fixed to the freehold of the mes- 
suage. After the testator's death, the defendant took 
away the pictures upon the staircase, &c., and like- 
wise the pier-glasseSy hangings^ and chimney-glasses. 
It was alleged for the plaintiff, that all these were as 

(a) See ante, p. 29, (b) 1 P. Wms. 94. Hil. T. 1706» 
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Tapestry, 
iron backs to 
chimneys. 



Wainscot, 
marble chim- 
ney-pieces, 
fixed beds. 



wainscot, and fixed to the freehold, being fastened 
thereto with nails and screws, and no wainscot under 
them ; and as they would have gone to the heir and 
not to the executor, so ^ fortiori would they go to the 
plaintiff ; and especially the covenant being to grant 
to plaintiff all things fixed to the freehold. In sup- 
port of this doctrine the case of Cave v. Cave^ 2 Vem. 
508., was cited. But the Lord Keeper, as to all but 
the pictures over the doors, &c., was of a different 
opinion ; saying, " that hangings and looking-glasses 
" were only matters of ornament and furniture ; and 
" not to be taken as part of the house or freehold ; 
" but removable by the lessee of the house.^ 

After an interval of some years, a case was ad* 
judged at common law, where in trover by an exe* 
cutor against the heir, the* Chief Justice (Lee) held, 
that hangings, tapestry^ and iron backs to chimneys 
belonged to the executor and not to the heir, (a) 
And as in the before-mentioned case of Squier v. 
Mayer, so in this, the inference from the determina- 
tion is, that articles of this description would be 
removable by a tenant against his landlord. 

The opinions of the judges in several decidons of 
later date are in conformity with the foregoing cases. 
Lord Hardwicke, in one part of his judgment in 
Lawton v, LavHon {b\ observes, " what would have 
" been held to be waste in Henry the Seventh's time, 
^^ aa removing wainscot fixed only by screws, and 
" marble chimney-pieces, is now allowed to be done," 
And in ex parte Quincey (c), he says, " During the 



(a) Harvey v. Harvey, Str. 1 141 . (c) 1 Atk. 477. So in DwUey t. 
(h) 3 Atk. 15. Warde, Amb. 118. 
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" t^m a tenant may take away chimney-pieces and 
" even wainscoV^ — " Several sorts of things are oft^n 
" fixed to the freehold, and yet may be taken away, 
" as beds fastened to the ceiling with ropes (a) ; nay 
"frequently nailed, and yet, no doubt but they 
"may be removed." Indeed, Lord Hardwicke 
seems to have been of opinion, that the exceptions 
engrafted upon the old rule of law, obtained not 
merely in respect of trade fixtures, but in respect of 
erections made for the general improvement of the 
estate. 

So in Lawton v. Salmon (ft), Lord Mansfield said, 
" Many things may now be taken away, which could 
" not be formerly, such as erections for carrying on 
" any trade, marble chimney -pieces^ and the likcy when 
" put up by the tenant." And Lord EUenborough, 
in Mwes v. Maw (c), cites several of the above 
authorities ; and considers that they have established 
a distinct class of cases, in extension of the privilege 
before enjoyed by the tenant in respect of trade 
fixtures. He says, " The indulgence in favour of the 
« tenant for years during the term, has been since 
" carried still further ; and he has been allowed to 
" carry away matters of ornament, as ornamental 
" marble chimney-pieces j pier-glasses^ hangings, wain- 
" scot fixed only by screws, and the like." 

Again, in Lee v. Risdon (rf), Gibbs Ch. J. mentions Q«tes, &c. 
" wainscots screwed to tlie waU, certain grates^ and the 



(a) As to these, see 20 Hen. 7. (c) 8 East, 53. 

13. Keflw. 88. No/s Max. 167. {d) 7 Taunt. 191. And see Bui. 

(9th ed.). N. P. 34. 2 Saund. 259. n. 1 1 . Harg. 

\ (() 1 H. Bl. 260. tfi wMb, Co. Lit. 53. a. n. 846. 
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coppers, tubs, 
blinds. 



^* like^^ as fixtures which a tenant may sever during 
his term, (a) 

And so, in the case of Colegrave v. Dids Santos (ft) 
the Lord Ch. J. thought at N.P., and the court of 
K. B. agreed afterwards in the opinion, that stoves^ 
cooling-coppers^ mash-tubs^ water-tubs^ a?id blinds j were 
removable, as between landlord and tenant. Nothing 
indeed was said in the case as to the mode of annex- 
ation of the articles ; but it must be presumed from 
the nature of the dispute that they were in some way 
affixed to the freehold. 

Ornamental With rcspcct to the iustaucc of marble chimney- 

pieces.^" pieccs mentioned both by Lord Hardwicke and by 

Lord Mansfield, as also by Lord Ellenborough, it has 
been expressly ruled in a recent case at N.P. by 
Patteson J., that if a tenant puts up chimney-pieces 
of an ornamental nature, he has a right to remove 
them, (c) 

The case of Buckland v. Buiterjield (d) must next 
be mentioned. It occurred prior to the decisions last 
mentioned ; and it deserves particular notice, because 
whilst it expressly recognises the principle upon 
which all these decisions depend, it limits and defines 
the extent of the privilege they have introduced in 
favour of tenants. It will therefore be proper to 

Bells, &c., Lyde y. Russell, 1 B. & 
Ad. 394. See also as to cqffee^mUls 
and iron maU-miUs, R. v. Inkab, of 
Landonihorpe, 6 T. R. 879. And for 
other instances see post, ch. iy. § 2. 
(6) 2 B. & C. 76. 

(c) Leach y. Thomas, 7 Car. & 
P. 327. 

(d) 2 Brod. & Bing. 54. S.C. 
4 B. Moore, 440. 



Conservatories, 
pineries. 



(a) So stoves and grates ^ed Into 
the chimney-places with brickwork; 
a cupboard standing on the ground 
supported by holdfasts, removable; 
per Bayley J. in. R. v. Inh. St, 
Ihmstan\ 4 B. & C. 686. So a 
bookcase screwed to the wall ; Birch 
y. Dawson, 2 A. & E. 37. And see 
as to set-pots, ovens, and ranges, in 
Winn y. Ingleby^ 5 B. & Aid. 625. 
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state it at length. It was an action on the case in 
the nature of waste, by a tenant for life, against the 
assignees of her lessee from year to year, who had 
become bankrupt. The bankrupt was the son of the 
plaiDtiflr, and had also a remainder for life in the 
premises after her death. At Buckingham Lent 
assizes, 1820, before GrahamB.^ the case proved was, 
that the defendants had taken away from the premises 
let to the bankrupt a conservatory and a pinery. The 
conservatory, which had been purchased by the bank- 
rupt, and brought from a distance, was by him 
erected on a brick foundation fifteen inches deep : 
upon that was bedded a sill, over which was frame- 
work covered with slate ; the frame-work was eight 
or nine feet high at the end, and about two in front. 
This conservatory was attached to the dwelling-house 
by eight cantilivers let nine inches into the wall, 
which cantilivers supported the rafters of the conser- 
vatory. Resting on the cantilivers was a balcony 
with iron rails. The conservatory was constructed 
with sliding glasses, paved with Portland stone, and 
connected with the parlour chimney by a flue. Two 
windows were opened from the dtvelling-house into the 
conservatory^ one out of the dining-room another out of 
ike library. A folding-door was also opened into the 
balcony ; so that when the conservatory was pulled 
down, that side of the house to which it had been 
attached became exposed to the weather. Surveyors 
who were called, stated that the house was worth 50L 
a year less after the conservatory and pinery had 
been removed. The learned Judge having stated his 
opinion, that the plaintiff ought to recover at least 
for the pinery, and probably for the conservatory, 



78 LANDLORD AND TENANT. [PART I. 

the jury, estimating the plaintiff's life at six years' 
purchase, gave a verdict for her, 300/. damages. 

A rule nisi was obtained for a new trial, on the 
ground that the conservatory, though affixed to the 
freehold, was a matter of ornament, not beneficial 
to the premises, but lawfully removable by the 
tenant; and that at all events the damages were 
excessive. 

After argument, the Court took time to consider ; 
and the judgment was delivered by Dallas Ch* J. : 
^^ The question in the cause, as far as relates to the 
" motion now before us, was, whether a conservatory 
^^ affixed to the house, in the manner specified in the 
'^ report, was so affixed as to be an annexation to the 
" freehold, and to make the removal of it waste ? In 
" Elwes V. Maw will be found at length all that can 
'^ relate to this case, and to aU cases of a similar 
" description. — It is not necessary to go into the 
" distinctions there pointed out, as they relate to 
" different classes of persons, or to the subject-matter 
** itself of the inquiry. Nothing will, here, depend 
" on the relation in which the parties stood to each 
*' other, or the distinction between trade and agricul- 
" ture ; for this is merely the case of an ornamental 
" building constructed by the party for his pleasure, 
^' and the question of annexation arises on the facts 
" reported to us ; and I say the facts reported, be- 
" cause every case of this sort must depend on its 
" special and peculiar circumstances. On the one 
" hand, it is clear, that many things of an ornamental 
^ " nature may be in a degree affixed, and yet, during 
" the term may be removed ; and on the other hand, 
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" it is equally clear, that there may be that sort of 

^^ fixing or annexation, which, though the building 

" or thing annexed may have been merely for oma- 

" ment, will yet make the removal of it waste. The 

<^ general rule is, that where a lessee, having annexed 

" a personal chattel to the freehold during his term, 

" afterwards takes it away, it is waste. — In the pro- 

^ gress of time this rule has been relaxed, and many 

^^ exceptions have been grafted upon it One has 

^^ been in favour of matters of ornament, as oma- 

^^ mental chimney-pieces, pier-glasses, hangings, wain- 

" scot fixed only by screws, and the like. Of all 

*^ these it is to be observed, that they are exceptions 

" only, and therefore though to be fairly considered, 

" not to be extended ; and with respect to one 

" subject in particular, namely, wainscots. Lord Hard- 

" wicke treats it as a very strong case. — ^Passing over 

''all that relates to trade and agriculture, as not 

" connecting with the present subject, it will be only 

" necessary to advert, as bearing upon it, to the 

" doctrine of Lord Kenyon in 2 East, 88., referred 

" to at the bar. — The case itself was that of a build- 

" ing for the purpose of trade ; and standing, there- 

" fore, upon a different ground from the present : but 

" it has been cited for the dictum of Lord Kenyon, 

" which seems to treat green-houses and hot-houses 

*' erected by great gardeners and nurserymen, as not 

" to be considered as annexed to the freehold. Even 

" if the law were so, which it is not necessary to 

" examine, still, for obvious reasons, such a case 

" would not be similar to the present ; but in Elwes 

" V. MaWy speaking of this dictum^ Lord EUenhorough 

^* says, there exists no decided case, and, I believe, 
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*^ no recognised opinion or practice, on either side of 
** Westminster Hall^ to warrant such an extension. — 
" Allowing, then, that matters of ornament may or 
" may not be removable, and that whether they are 
" so or not must depend on the particular case, we 
" are of opinion that no case has extended the right 
" to remove nearly so far as it would be extended if 
" such right were to be established in the present 
" instance under the facts of the report, to which it 
" will be sufficient to refer ; and, therefore, we agree 
" with the learned Judge in thinking, that the build- 
" ing in question must be considered aa annexed 
" to the freehold, and the removal of it consequently 
" waste." 

Pumps. A few years after the above decision, followed the 

case of Grymes v. Boweren^ also in the Common 
Pleas, (a) In that case a tenant from year to year 
had during the term erected a pump at his own 
expense, on the demised premises. The pump passed 
through the brick flooring into the well beneath, and 
was attached to a stout upright plank, which rested 
on the ground at one end, and was fixed to the wall 
by an iron bolt or pin with a nut and screw on the 
other side. In withdrawing the pump, four or five 
of the floor bricks were displaced, but the iron bolt 
was left as before in the wall. It was holden, on the 
authority of the decisions above referred to, that the 
pump fell within the class of removable fixtures, and 
might lawfully be taken away by the tenant. 

Ornamental Lastly camc the case of Avery v. Cheslyn^ in the 

K.B. {b)\ in which the question was, whether a 

(a) 6 Bing. 437. {h) 3 Ad. & El. 75. S. C. 5 Nev. 

& Man. 370. 



cornice. 
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wooden comice fixed to the room of a house by a 
tenant daring his tenancy was removable by him or 
not ? At the trial the learned Judge desired the jury 
to find in favour of the tenant, if they considered that 
the comice was merely a matter of ornament, capable 
of removal without substantial injury to the freehold, 
and was in fact so removed during the tenancy. On 
motion for a new trial, on the ground of misdirection 
on these points, the Court considered that the direc- 
tion was correct; and that the inquiry as to the 
removal bemg without injury formed a proper test 
as to the way in which the comice was fixed to the 
freehold. 

The cases that have now been cited furnish the 
oidy instances in which questions have come before 
the Courts in respect of the particular class of fixtures 
treated of in this section. And of these the case of 
BucUand v. Butterjield may be regarded as the lead- 
ing decision upon the subject. But in order to com- 
plete the series of determinations, it may be proper to 
refer to two other cases at Nisi Prius. In the first 
of these, however, the right of removing property of 
this description was only incidentally noticed. 

In the Nisi Prius case of Penry v. Brown (a), a Vewndo. 
lessee had erected a veranda upon the premises de- 
mised to him, the lower part of which was attached 
to posts fixed in the ground. It was held by Abbot 
Ch. J., that he could not remove any part of it. The 
ground, however, of the decision in this case was, 

(a) 2 Stark. N. P. C. 403. 
6 
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that the building came within the terms of a parti- 
cular covenant in the tenant's lease, (a) 

Brick piUan. In the casc of Leach v. Thomas (6), which has been 
already cited, it is said to have been ruled by Patte- 
son J., that where a tenant had built some small 
pillars of brick and mortar on a dairy floor to hold 
pans, that he had no right to remove them, even 
although the pillars were not let into the soil. The 
ground of this opinion is not stated in the report ; 
but it may be noticed, that here the property in ques- 
tion could not be removed in an entire state, as in 
most of the other instances ; but its removal would 
have occasioned the entire disintegration of the thing 
itself. 

On examining the decisions which have here blen 
collected, the reader will not fail to observe the stress 
which is laid in most of them upon the circumstance 
of the erection being put up for the purpose of orna- 
ment. In Beck v. Rehow it is said, that hangings and 
looking-glasses are removable, because only matters of 
ornament and furniture, (c) Lord Hardwicke and 
Lord Mansfield, both speak of marble chimney-pieces 
being removable. Lord Ellenborough still more 
pointedly says, that the tenant is allowed to remove 
matters of ornament^ as ornamental marble diinmey- 

{a) As in the case of WeU v. p. 945» 6peakijig of wainscot being 

Blakeway^ 2 M. & G. 729. parcel of the house, as between ex- 

(h) 7 C. & P. 327. ecutor and heir, he notes in the nuu> 

(c) As to hangittgt^ these tatt es- gin, ^*Qiutmmijureciviii^qnmamaiAi 

teemed by Swinburne as mere chat- " gratia magii qmtm perfieiemU do- 

tels ; for thej are mentioned by him " tnum pamaUuTj adinm partes mm 

as being comprehended. under the " ntnt,^ Ft. 6. s. 7. p. 759. See also 

term household stuff, and passing Grodolp. OrpL Leg. pt. 2. ch. 14. 

under a general legacy of household p. 126. 
stuff. Treat, on Wills, pt. 7. s. 10. 
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pieces, pier-glasses, &c. And Ch. J. Dallas makes 
use of the same expressions, and states that the 
exception has been in favour of matters of ornament, 
as aimamental marble chimney-pieces, pier-glasses, and 
the like. 

The same observation applies to the case of Leach 
V. Thotnds before Mr. J. Patteson. And so, in Avery 
V. Cheslytij the learned Judge at the trial put it to the 
jury to say (amongst other things), whether the 
cornice in dispute was merely a matter of ornament 

From the authorities, therefore, considered in this Principle of 
view, a rule has been deduced, that a tenant is en- 
titled to take away certain things which he has at his 
own expense affixed to the demised premises for the 
pmpose of ornament and furniture. And the prin- 
ciple on which this rule is founded appears to be, 
that as annexations of this nature must generally be 
designed for temporary purposes only, it would 
greatly incommode tenants in the enjoyment of their 
estates, if, by every slight attachment to the free- 
hold, the property should immediately be changed, 
and pass over to the reversioner. Hence it is obvious 
that the tenant*s right of removal in respect of this 
class of annexations depends upon very different 
gromids from those which prevail in the case of fix- 
tures put up for trade and manufactures. 

But on recurring to the facts of the cases which have Fiiturci not 
been cited, it appears that some of the articles held mentni. 
to be removable by a tenant, are not matters of mere 
ornament and decoration. They consist rather of in- 
struments and utensils fixed up for purposes of gene- 
ral utility or common domestic convenience. It is noto-*. 

G 2 
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rious also in practice, that a great variety of articles 
are considered to belong to the tenant, and as such 
are taken away or valued to the in-coming tenant, 
which cannot be said to have been put up with a view 
to ornament ; neither are they in any manner con- 
nected with trade. Although, therefore, articles of this 
description are not strictly referable to the head of 
ornamental fixtures, yet it is now generally under- 
stood that they fall within the same principle, and 
may be removed by the tenant at the end of his 
term, (a) Perhaps in these cases, the personcd nature 
of the property is the principal ground upon which 
it is protected. For it is observable, that the species 
of annexations described in the decisions are utensils 
and machines which are perfect chattels in them- 
selves, and are for the most part such*as serve as 
substitutes for mere movable furniture. 

Having now considered the general doctrine as to 
the removal of fixtures put up for ornament or con- 
venience, it remains to inquire how far the exception 
in favour of this description of property may be 
extended ; and to examine whether the tenant is 
subject to any greater restriction in the exercise of 
this privilege of removal than he is in respect of the 
jclass of fixtures which have been treated of in the 
preceding sections. 

On referring to ^the cases with a view to this in- 
quiry, it will be fotind, that although an article 
appears to be such that, its object alone considered, 



(a) This ground of exception is stance of the pump erected by i 
distinctly recognised in Chymes y. tenant. 
Boweren, 6 Bing. 437., in the in- 



CHAP. n. § IV.] FIXTURES FOR ORNAMENT, ETC. 85 

it would fall within the description of things that are 
removable as matters of ornament or convenience, 
there may, notwithstanding, be certain particulars ' 
connected with its erection, which wiU entirely. pre- 
vent the exercise of the tenant's right. For in the 
class of fixtures described in this section, the opera- 
tion of a principle is found, which, in the trade cases, 
is hardly adverted to in any of the judicial decisions. 
And this relates to the mode of annexation g£ the 
article. 

In one of Lord Hardwicke's decisions, the right of Mode of aa. 

• . nexation, 

removing the wainscot is stated with a qualification 
of its being fixed only with screws. In a subsequent 
case. Lord Hardwicke states its removability without 
this quaUfication ; but he says it is a very strong 
case, (a) In Elwes v. MaWy Lord Ellenborough, al- 
luding to the same article, again introduces the men- 
tion of the screws ; and this is repeated by Gibbs 
Ch. J., in Lee v. Risdon ; and again in the judgment 
of the Court in Buckland v. Butterfield. (b) In the 

(a) Seepost^ p. 87. 

(b) And see Noj's Max. p. 167. (9th ed.) It must be admitted, that 
the removal of wainscot is a yerj stropg case ; that is, if the dictum of 
Lord Hardwicke is to be xmderstood as referring to the ordinary wainscot 
of a house as now erected. Wainscot is one of the things which Lord 
Coke expressly points out as not removable by a tenant ; and in Cro. Eliz. 
(374.) Anderson C. J. lays down the same rule. In the earlier cases it 
was said, that a lessee could not take down partitions that he had fixed 
to the freehold, 10 H. 7. 2. Moore, 178. Lord Hardwicke does not 
state upon what authority he founded his opinion in respect of this article, 
but there probably may have been a decision on the subject which haa 
not been reported. It would be important to know the time when such 
a decision took place ; as it might be the means of ascertaining the par- 
ticnlar description of wainscot which was held removable, by inquiring 
into the staAe of refinement in domestic economy at that particular period. 
For if it was only that kind of covering for walls described in Beck v. 
SeboWj and other cases, which consisted of pictures or tapestry, put up 

G 3 
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last-mentioned case, Ch. J. Dallas says, ^^ There may 
^^ be that sort of fixing or annexation which, though 
^' the building or thing annexed may have been solely 
'^ for ornament, will yet make the removal of it 
^^ waste ; '' and upon this ground, viz. that it was so 
annexed as to be permanently incorporated with the 
principal building, it was determined that the con- 
servatory (the construction of which has been parti- 
cularly described in a former page) could not be 
taken away. In like manner, in Grymes \. Bowerefij 
Tindal C. J., among other circumstances, relies on 
the fact that the article was only slightly attached to 
the freehold. 

The instance put of chimney-pieces is scarcely less 
strong than that of wainscot. Lord Hardwicke first 
introduced the mention of them, but he does not 
state under what circumstanced their removal would 
be justifiable. And although his opinion in respect 
of this article has been followed in most of the judg- 

with hooks or screws in liea of wainscot (as was the practice in former 
times), it is obvious that it would be no authority for the removal of the 
wainscot of a modem house. This was no doubt the kind of erection 
referred to by Dodderidge J, in Roll. Bep. 216. ; where he says, that 
wainscot may as well be removed as arras hangings. In all questions of 
this sort, it is particularly necessary to consider the decisions with 
reference to the degree of improvement in modem mannen, as compared 
with those of earlier times. In Henry the 7th's time, it was said that 
glass should not be considered to belong to the heir as parcel of the house, 
becaiue it was not necesaary to ike house, tokich toas peffeet wUkout it So 
in Cook\ case (24 Eliz.) the Court took a difference between remoring 
outer-doors and inner-doors ; saying, that the latter might be renovahle 
MS being less meeessary to the house. In Chymes ▼. Boweret^ both Tindal 
C. J. and Parke J. appear to recognise the removal of wainscot as 
sanctioned by the authorities. But if on any future occasion a question 
should directiy arise as to the right of taking down wainscot, it is highly 
probable that the Court would not be disposed to favour « removaly 
which would so materially injure and disfigure the dwelling-honae, and 
«t the same time produce so littie benefit to the tenant. 
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ments (a) ; yet it may be presumed that, independently 
of their ornamental nature, the construction and 
method of annexation to the house could not have 
been altogether disregarded ; else, as a general autho- 
rity, it would seem to carry the tenant's right of 
removal very far indeed, (b) 

Unfortunately there is a great absence of authority 
for ascertaining the degree of annexation short of that 
which took place in the conservatory case, and more 
intimate than a connection with screws, nails, or 
bolts, by which the tenant's privilege may be de- 
feated, (c) The determination, therefore, of interme- 
diate cases will, in the present state of the law, be 
subject to considerable uncertainty. 

But besides the mode of annexation, it is to be Penxument 

^ , « . /• 1 • nature of the 

observed, that there is a lurther cu*cumstaiice to erection. 

(a) See Bui. N. P. 34. 2 Sand, robes, dressers, &c. belonging to the 

259. n. 11. Harg. Co. Lit. 53. a.; house, see 2 Buls. 113. Gro. Jae. 

per TIndal C.J. in Chymes y. Bow- 329. 1 Salk. 368. 2 fil. Rep. 1111. 

eren ; and see Leack y. Thamat, mp. 2 Ves. & Bea. 349. So as to the 

(h) It may be questioned whether locks and keys of a house, 2 Buls. 

a general and unqualified right to 113. Cro. Jac. 329. 2 Ves. & Bea. 

take dowvi chimney-pieces would be 349. 1 1 Co. 60, 
sanctioned by the courts in the (c) That a single screw consti- 

present day. Lord Holt selects the tutes ficed furniture, see Birch y. 

particular instances of hearths and Dawson^ 2 Ad. & £. 57. And see 

ckkKttey'pieces to denote the kind of the same case at N. P. 6 Car. & P. 

additiona which a tenant cannot re- 658., as to a carpet tacked .to the 

moye. Pool's case, 1 Salk. 368. floor, per Littledale J. It was said 

The right of taking away such arti- by Lord Lyndhurst C.B. in Trappes 

des, on the ground not unfrequently y. Harter^ 2 C. & M. 177., that the 

urged of their great yalue, and the screwing of a stocking-frame to the 

expense incurred by the tenant in floor to keep it steady would not 

erecting them, cannot be supported make it a fixture. As to annexations 

upon any authority. Under the by mortar^ see 20 H. 7. p. 13.; 

ancient rule of law, a tenant was Lawton y. Salmon, 1 H. Bl. 260. ; 

liaMe in waste, if he pulled down R, y. Odey, 1 B. & Ad. 161. ; West 

ihe shelyes, dosets, presses, ward- y. Blakeway, 2 Man. & Gr. 729. 

o 4 
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which the Courts have had regard in the discussion 
of these questions, and which Mr. B. Graham consi- 
dered to be a proper ground of decision in respect of 
ornamental fixtures. For when the above-mentioned 
case of BucUand v. Butterjidd was before that learned 
Judge at Nisi Prius, he was of opinion, that the pinery 
was not removable, because it might be deemed a per- 
moment improvement (a) And Mr. J. Park explains 
the decision, on the same grounds, as resting on the 
fact that the building was deeply fixed in the soil, 
and formed part of the house to which it was at- 
tached. (6) These opinions are also conformable to 
that expressed by Lord Kenyon in a previous case. 
For in Deanv.AUaUey (c) his Lordship is reported to 
have said that, " If a tenant will build upon premises 
^' demised to him a substantial addition to the house, 
" or add to its magnificence, he must leave his addi- 
" tions at the expiration of his term for the benefit 
" of his landlord." (d) 



Injury to the 



Lastly, it is proper to notice one additional topic, 
which was mentioned by Lord Mansfield as a ground 
for permitting the removal of ornamental fixtures ; 
viz. that the premises are left in the same state in 
which the tenant finds them, and that there is no 



(a) The pinery is stated in the re- 
port of the case, in 4 B. Moore, 440., 
to have been erected in the garden, 
on a brick wall, four feet high. 

(b) 6 Bing. 437. Orymes v. 
Soweren, 

(c) SEsp. N.P.C. 11. 

(d) If a lessee erects a new house 
where none was before, if he abate 



it, an action of waste lies i^unst 
him. Hob. 234. Lord Darey y. 
Aiqvaih, And see Vin. Ab. Waste, 
E. 20. 1 Bulst. 50. And see Lord 
Hardwicke^s observations upon the 
legal maxim, that the principal 
tlung shall not be destroyed by tak- 
ing away the accessory. 3 Atk. 15. 
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injury to the landlord, (a) This principle does not 
appear to have been adverted to, or at least insisted 
on, in the other modem decisions : although in the 
old cases, where it was agreed that a lessee might 
take away furnaces, &c. fixed to the floor and not to 
the walls of a house, the reason assigned was, that 
the house would not be impaired, and so, no waste. (6) 
Lord Mansfield, in making the remark alluded to, 
appears to apply it to trading as well as to ornamen- 
tal erections. But certainly in many of the trade 
cases, it would be impossible to say that no injury 
would accrue to the landlord, or his estate, by the 
act of removing the fixture ; though perhaps it is 
true that there is no case hitherto decided in favour 
of the tenant, where it appeared as a fact that any 
considerable damage was occasioned to the free- 
hold. 

Indeed, where an article is removable under the 
law of fixtures, if it appears that the freehold will 
unavoidably be damaged by the severance of the pro- 
perty, such damage might more properly be regarded 
as the subject of compensation to the landlord by the 
tenant. And it appears to have been generally 
understood in practice, that as well where trading as 
where ornamental fixtures are taken down, the tenant 
is liable to repair the injury the premises may sustain 
by the act of removal; and, in like manner, that 
where a fixture has been put up in substitution for 

(a) 1 H. Bl. 260. in noiu. the jury found a verdict for the 

(b)^'No waste.** Some trivial phuntifi* with insignificant damages, 

inj orj would no doubt happen to the the defendant was entitled to have 

premises ; but this appears to have judgment entered up for himself. 

been disregarded: as, in waste, where 2 Bos. & Ful. 86. 1 Bing. 382. 
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an article which was attached to the premiBes at the 
time of the demise, the tenant, on taking down his 
own fixture, is bound to restore the former article, or 
to replace it by another erection of a similar descrip^ 
tion. (a) 

In the case respecting the fixed cornice noticed 
above, the learned Judge at the trial left it as one of 
the questions to the jury, whether it was capable of 
removal without doing substantial injury to the house; 
and the Court of K. B. approved of that direction, and 
considered that the injury to the fireehold might 
properly be applied as a test of the mode by which 
the article was affixed, (b) 

Liability of The latc CHSc of Foley v, Addmbroke (c), furnishes 

pidTinjurJT some very important rules upon these points. In 

that case there were indeed covenants expressly re- 
ferring to fixtures ; but the observations of the court 
appear to apply equally to all ordinary cases of 
removal. The lessee was bound to leave all the 
erections, buildings, improvements, &c., except, &c., 
in good repair ; and it was held that in taking away 
certain large fixed machinery and apparatus, decided 
to be removable under the lease, the lessee might 
disturb such brickwork as was necessary to remove it, 
and that he was not bound to restore it to a perfect 
state, as if the articles it was intended to support or 
cover were still there ; that it was sufficient for him to 
exercise his right to remove what the lease gavehim au- 
thority to take ; and in doing so, to displace the brick- 

(a) See Martyr ▼. Bradley, 9 (h) Avery ▼. Cktdyn, 3 A. & £. 
Bing. 24. Stmderkaid v. Newton^ 76. 
3 Sim. 460. (c) 13 M. k W. 174. 
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work, and to leave it in such a state as would be modt 
useful and beneficial to the lessors, or to those who 
might next take the premises : at the same time, in 
the exercise of this right, he was bound to do as little 
damage as possible ; and was liable for any tmnecessary 
disturbance of the brickwork, or any wanton damage to 
the premises; or in case he left them in such a state as 
not to be conveniently applicable for similar purposes 
by the lessor or another tenant. 

It is, however, necessary to caution the reader, Absence of 

1 • , T , , iiyury not a 

that it must not be inferred that a tenant may take conclusive 
away an article merely because the premises will not removal. 
be impaired by removing it. Neither is it in itself a 
ground for the removal of an erection, that the pre- 
mises are capable of being re-instated in their original 
condition, (a) For it must always be remembered, 
that by the act of annexation to the freehold, the 
thing itself becomes a part of the reversionary estate. 
And the law has regard to the reversioner's interest, 
not only as it existed at the time of the demise, but 
also in its improved state, and as increased in value 
by any additions made by the tenant. 

The several considerations pointed out in the fore- Right of re- 

M* • 1 .1 /• moving matters 

gomg pages, as affectmg the right of a tenant to re- of ornament, 

g% , i /» . • &C. — General 

move fixtures put up tor ornament or convenience, observations. 
will suggest the caution to be observed in the practical 
application of the indulgence which the law now con- 

(«) hkSboetv.Maw itwasstated the removal of joung trees is not 
as a faei in the case, that the pre- allowed (exoept in the case of a 
mises were left in the tame siete as nurseryman), although tiie injury 
mhen^iemmt entered upon ihetn : occasioned to the prenuses by dig- 
yet this was not thought a ground ging them up might be immediately 
for the remoyal of the erections. So repaired. 
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Gliedes to him. From a review of these considerations 
it is evident that the tenant's right in respect of this 
class of fixtures depends, in a peculiar manner, on 
the facts of each individual case, (a) And the impor- 
tant circumstances to be regarded in these cases, are 
first, the mode of annexation of an article, and the ex- 
tent to which it is united with the premises. Secondly, 
its nature and construction ; as whether it has been 
put up for a temporary purpose, or by way of a 
permanent and substantial improvement. (6) And, 
thirdly, the effect its removal will have upon the 
freehold of the reversioner. With reference, indeed, to 
this latter circumstance, it may be laid down as a 
rule applicable to all cases, that if the removal of any 
article wiU occasion considerable prejudice to the 
freehold, as by damaging the substance or fabric of 
the house, &c., a tenant will not be entitled to take 
it away. Lastly, it should be observed, that if there 
is any custom or prevailing usage, such as that of 
valuing to incoming tenants, &c., this may be con- 
sidered, in the absence of decision, as a safe and 
useful criterion in practice, (c) The privilege of 
the tenant in removing fixtures on the ground of 
ornament or convenience, must be regarded as one 
of a more limited nature than that in respect of 



(a) Per Dallas Ch. J. 2 Brod. 
& Bing. 58. And see a similar re- 
mark, 1 Brod. & Bing. 510. ; again, 
per Tindal C. J., in 6 Bing. 439. 

(fi) In Buckkmd y. Bvtterfield, it 
was argued bj counsel, that the I'n- 
tention of the party in putting up an 
erection ought to be attended to, 
and that this might be collected from 
the nature of his interest in the pre- 



mises. See also as to the argument 
from intention, in Laxoton y. Sabnony 
1 H. Bl. 260. in notie; and inEmp' 
sen y. Sodeuy 6 B. £c Ad. 655. The 
rule of the ciyil law, as drawn from 
this consideration, is referred to in 
the Introduction ; vide the note. 

(e) As to the effect of coBtom in 
questions of fixtures, see emU^ § 1. 
p. 44., and past^ § 6. 
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\ 

trade fixtures. It is an indulgence which, according 
to the remark of Ch. J. Dallas (a), is an exception 
only, and though to be fairly considered, is not to be 
extended. (6) 

(a) Buckkmd v. Butterfield, ubi be removed by atenant on theground 

gupra. of ornament and fiimitiire, in the 

Q) The reader w31 see a sommary practical rules in the Appendix, 
of the particnlar articles which may 
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Section V. 

Of the Time when a Tenant may remove Fixtures^ as 
affected by the Nature and Duration of his Interest 
in the Premises. 

Having in the preceding sections pointed out the 
description of property which a tenant is entitled to 
remove as fixtures, the next object of inquiry is as 
to the time of the removal^ with reference to the 
continuance and termination of the tenancy. 

It has never been implied in any of the decisions, 
that the property which an ordinary tenant is per- 
mitted to take away, depends in any degree on the 
nature of his interest in the premises. On the' con- 
trary, it appears that whether the tenant is lessee for 
years, tenant from year to year, or tenant at will, 
and whether his term is uncertain or otherwise, his 
right as to the description of articles he is authorised 
to remove is in every respect the same. But with 
regard to the time within which the tenant must 
exercise his privilege, a distinction may obviously 
exist. For a tenant who is aware of the period when 
his interest will expire, may be expected to use a 
greater degree of vigilance in removing his fixtures, 
than one who, from the nature of his estate, is un- 
certain how long he may continue in possession of 
the demised premises. 

When a tenant The objcct, therefore, of the present section, is to 
bis fiitures, poiut out the rulcs which the law has prescribed to 
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tenants with regard to the time of removing their 
fixtures* (a) , 

And, first, of a termor who knows when his in- Tenant for a 

- • -11 • * **™® certain. 

terest m the premises will expire. . • 

From the earliest recomition of the tenant's right, Removal must 

° ° ' be within the 

it was always considered that he was bound to use term, 
his privilege in removing his fixtures, during the con- 
tinuance of his term. For if he neglected to avail 
himself of his right within this period, the law pre- 
sumed that he voluntarily relinquished his claim in 
favour of his landlord. Thus, in the year-book 
20 Hen. 7. 13., the Court, speaking of the fiimaces 
set up by a lessee for years, say, " During his term 
" he may remove them ; but if he permit them to 
" remain fixed to the soil after the end of his term, 
" then they belong to the lessor." And the dictum 
of KingsmiU J. in 21 H. 7. 26. is to the same effect. 

In like maimer in Poole's case (6), it was said by 
Lord Holt, that during the term the soap-boiler might 
well remove the vats ; but, after the term, they be- 
came a gift in law to him in reversion, and are not 
removable. 

The rule is laid down in the same terms in the 
more modem decisions. Thus, it was said by Lord 
Hardwicke, in the case ex parte Quincy (c), that a 
tenant may take away the chimney-pieces, &c. during 
the term, but not after; " if he did, he would be a 

(a) It must be understood that affect the question : as to which, see 

the rules laid down in this section past, sect. 6. 
tre applicable only where there is (b) 1 Salk. S68. 
no spcicial agreement which may (c) 1 Atk. 477. 
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trespasser." And, again, in Dudley v. Warde (a), he 
observes, " Such removal must be during the term, 
or he will be a trespasser." 

Many, other cases might be cited in confirmation 
of this doctrine. In particular, the case of Lyde v. 
RusseU^ 1 B. & Ad. 394., where the rule, as above 
stated, was expressly recognised and approved by 
Lord Tenterden C. J. His Lordship adds, " According 
" to these authorities, then, the property in fixtures 
" which would be in the tenant if he removed them 
" during the term, vests in the landlord on the deter- 
" mination of the term." (b) The same principle 
governed the decision in the important case of Min- 
shaJl V. Uoyd^ hereafter cited. 

The authorities, therefore, all agree as to the period 
of time within which a tenant must remove his fix- 
tures. And it is sufficiently obvious that the prin- 
ciple on which this rule is founded applies alike to all 
descriptions of fixtures, whether for trade or other- 
wise. Accordingly, this must be regarded as the 
settled rule in general cases. 

There is, however, one decision, which has been 
supposed to establish an exception to this rule in par- 
ticular cases. For in that case it was held that if a 
tenant continued to keep possession of the demised 



(a) Amb. 113. And see Br. Ab. 
Cbattelfl, pi. 7. Com. Dig. Waste, 
D. 2. Went. Off. Ex. 61. 

(h) Mr. Smith observes, that 
K this case, with which, although the 
" judgment is not long, Lord Ten- 
^ terden is said to have taken great 
** pains, goes a step further than 



" any prior decision ; for it shows 
" that on the tenant's quitting the 
*' land the property of fixtures vests 
*^ so completely in the landlord, that 
*''• even though they are subsequently 
" severed and made chattebi, the 
^ tenant's right to them does not 
" revive.** 2 Leading Cases, 119. 



CHAP. II. § v.] TIME OF BEHOVING FIXTURES. 97 

premises after the expiration of his term, he might 
still remove his fixtures so long as he retained his 
possession, although his legal interest in the land had 
terminated. 

This appears to be the point determined in the Cue of Am. 
case of Penton v. Rohart^ 2 East, 88. The decision, ^ ^' 
however, has sometimes received a construction which 
appears to be at variance with the general doctrine 
above laid down ; and it may therefore be proper to 
examine it more minutely. 

It was an action of trespass for breaking and en- 
tering a certain yard and buildings, &c., and breaking 
down the buildings, and the materials of a fence ; and 
taking away certain timbers, bricks, &c., and disposing 
of the same, &c. As to the breaking the yard, the 
defendant suffered judgment by default, and pleaded 
the general issue to the rest of the trespass. At the 
trial before Lord Kenyon Ch. J. it appeared (a), that 
the plaintifi^had let the premises to one Gray, as tenant 
for a term, and the defendant was in possession as an 
undertenant to one Cotterell (to whom Gray's execu- 
tors had let them), by whose permission he had 
erected a building thereon, for the purpose of making 
varnish. This building had a brick foundation let 
into the ground (with a chimney belonging to it), 
upon which a superstructure of wood, brought from 
another place where the defendant had carried on his 
business, was raised, in which the defendant carried on 
his trade. The original term expired at Michaelmas, 
1800, in consequence of a notice from plaintifi^ to the 

(a) See 4 Esp. G. N. P, 33. 
H 
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executors of Gray, (and it was admitted that the 
plaintiff had recovered judgment in ejectment against 
the defendant for these very premises, though the 
fact was not proved at the trial). But the defendant 
remained in possession for some time afterwards, and 
toas^ in fact^ in possession at the time when he pulled 
down the wooden superstructure^ and carried away the 
materials, which was the subject of the action, 

A verdict was taken for the plaintiff, subject to 
the question, whether the defendant was warranted 
in pulling down the building, and taking away the 
materials after the expiration of the term. 

A rule Nisi having been obtained for entering a 
verdict for the defendant, ss to oM but the trespasses 
confessed of breaking and entering the yard ; it was 
argued that the defendant had no right to remove 
the buUding after the t^erm was expired, for that he 
was a trespasser by the act of coming or continuing 
upon the premises; and that the law could never 
give a man a right, and yet make him a trespasser 
in the only act by which he could exercise it. 

Lord Kenyon Ch. J* " The old cases upon this 
" subject leant to consider as realty whatever was 
" annexed to the freehold by the occupier : but in 
" modem times the leaning has always been the other 
" way, in favour of the tenant, in support of the 
" interests of trade, which is become the pillair of the 
" state. What tenant will lay out his money in 
" costly improvements of the land, if he must leave 
" every thing behind him which can be said to be 
" annexed to it ?" — " This is a description of pro- 
" perty divided from the realty Here the defend- 
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^' ant did no more than he had a right to do ; he 
" was, in fact, still in possession of the premises at the 
" time the things were taken away, and therefore 
" tiiere is no pretence to say, that he had abandoned 
" his right to them.^^ 

Lawrence J. " It is admitted now that the de- 
" fendant had a right to take these things away 
" during the term : and all that he admits upon this 
" record against himself, by suflfering judgment to 
" go by default as to the breaking and entering, is, 
" that he was a trespasser in coming upon the Umdy 
" but not a trespasser de bonis asportatis ; as to so 
" much, therefore, he is entitled to judgment." 

A verdict was, therefore, entered for the plaintiff 
as to the trespass in breaking and entering ; and for 
the defendant, as to the rest of the trespass. 

The above are all the circumstances that appear Report at 
from the discussion of the case at bar. But it may 
be important to add some further particulars re- 
specting the nature of the erection, which are to be 
collected from the report of the case at Nisi Prius. (a) 
From this it appears, that the building in question 
consisted of a brick basement sunk into the ground, 
upon which a wooden plate was laidy and the quarters 
belonging to the superstructure were morticed into 
the plate. 

Upon an attentive examination of this case, it is Case examined, 
conceived that it will not be found to introduce any 
modification or extension of the general rule which 
can be applied to ordinary cases. An impression, 

(a) 4 Esp. N. p. C. 33. 
H 2 
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however, seems to have prevailed, that the privilege 
of the tenant has been generally enlarged by this 
decision. And it has been thought to establish, that 
a tenant does not in any case relinquish his property 
in fixtures by omitting to remove them during the 
term, but may insist on taking them away after the 
expiration of his tenancy, and after he has given up 
possession of the premises; and even although his 
entry on the land for that purpose may be in itself 
tortious, (a) 

But the principle on which the decision proceeds 
does not seem to warrant this proposition. For the 
only rule which can be considered deducible from 
the case of Penton v. Rohart^ admitting it to be a 
valid authority, is, that a tenant may sometimes^ and 
under certain circumstances^ retain his right of taking 
away his fixtures, although his interest in the land 
has expired ; that is to say, where he has not quitted 
the premises, and still continues in absolute pos- 
session of the property. 

The decision in question depends essentially upon 
two points ; the fact of the continued possession, and 
the state of the record. It has been seen that the 
reason why, in common cases, a tenant cannot insist 
upon his privilege if he has neglected to use it 
during the term, is, that the law presumes that he 

(a) And see Hammond*8 Treatise inclination of Lord Kenyon's mind 

on Nisi Prius, p. 147. ; and his edition certainly seemed to be, that a tenant 

of Comjn's Digest, Waste, D. 2. had a right to come upon the pre- 

See also 2 Bar. & Aid. 166., and mises after the term was expired, for 

Weeton v. Woodcock, 7 M. & W. 14. the purpose of taking away a fixture 

in the argument of counsel. Ac- which he might h&ve removed dur- 

cording to the report of the case of ing the term. 
Penton v. Robart at Nisi Prius, the 
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meant to leave the unseivered property for the benefit 
of his landlord. But, in Penton v. Bobdrt^ the tenant 
had never quitted possession ; and, consequently, as 
he showed no intention of abandoning his right to 
the property, the presumption of a gift to the landlord 
did not arise. The tenant, however, did not contend 
that he had a right of remaining or coming upon the 
premises for the purpose of removing the building; 
he disclaimed that altogether ; and suffering judgment 
by default, he admitted that he was a trespasser on 
the land. All that he insisted upon was, that the 
materials of the varnish-house were still his property, 
because there had been no dereliction of them : that 
he had therefore a right to reduce them again to a 
chattel state, and to retain them when severed ; and 
that he could not be a trespasser (de bonis asportatis) 
for taking his own goods. 

It may, however, be observed, that according to 
the state of the facts, the case might perhaps admit 
of another explanation. For it seems that the only 
thing the defendant took away was the wooden super- 
structure. This superstructure was merely placed 
upon a wooden plate, laid on brick- work. The erec- 
tion, therefore, might be deemed (like the barn 
resting upon blocks or pattens) not a fixture, but a 
mere chattel. In this point of view, the simple 
question for determination would have been (as in 
Wansborough v. Maton^ post\ whether the personal 
chattel in dispute was the defendant's or not ; and 
the result of the whole case would, upon the plead- 
ings, have been the same as it now stands. 

H 3 
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It is, indeed, observable, that some of Lord Ken- 
yon's expressions seem to favour this solution of the 
case. And if it should be thought that the decision 
proceeded upon this ground, then it is evident that 
it forms no kind of authority that a tenant may, 
under any circumstances whatever, claim a right 
after the expiration of his term, to remove articles 
which are strictly affixed, (a) 

But the former explanation of the case appears to 
be the true one. And, in this view of it^ it is evident 
that the general principle as to the removal being 
made in ordinary cases within the term, is altogether 
untouched, (b) Accordingly, all the authorities 
subsequent to the case in question, as has been 
ajready shown, concur in establishing that the rule 
laid down in the earlier decisions is the correct rule 

■ 

(a) If a man whose term in a another, the owner may go upon the 

house is expired go into it when land and fetch it. Ft'ii. Ah. IVesp^ 

the door is open, to take away goods Z^ a. So if a tree is blown down, 

led by him there, trespass quare or through decay falls into a neigh- 

clausum /regit lies ; for it was his bour*s land, the owner may lawfolly 

own folly to leave the goods there, enter and take it. Latch, IS, And 

Br. Ab. Tr. pi. 450. And see 15 see other instances referred to and 

H- 7. fol. 9, b. 22 Ed. 4, 27. See explained by the court in iintftoiwy 

the same principle as to chattels, in V. Moneys^ sup. See also Wood 

Anthoney y. Honeys^ 8 Bing, 186. ; v. Hewitt^ 14 Law J, R, 247. Q. B. 

and in respect of a bam, &c. fixed to and Wansborough v. Maton, post. 
the freehold, Jt has been held that (b) See Weeim y. Woodcot^postj 

a custom for a lessee for years to re- and the judgment of Alderson B., 

move his utensils within a certain wherein the extension of the tenant^s 

period after his term expires is bad right, contended for on the author!^ 

in law. Falm. 211. There are, of Pmton y. i^o^orA is qualified by 

however, cases where a person is the expressions of the court. Com- 

entitled to enter the soil of another pare, also, Fitzherheri v. Shtno^ 1 H. 

to take his own goods, under peculiar Bl. 258. ; where the tenant continued 

circumstances or of necessity. Thus, in possession under anew agreement, 

if a fruit tree grow in a hedge, and whereby his right to his fixtures was 

the fVuit drops on to the ground of divested, post, § 6. 
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of law on the subject In Lee v. Risdon also (a), Gibbs 
Ch. J. describes the tenant's interest in fixtures as 
existing only during the continuance of his estate. 
And he says, " Although it is in his power to reduce 
'^ them to the state of goods and chattels again, by 
" severing them during the term, yet, until they are 
" severed, they are parts of the freehold ; and unless 
^* the lessee uses during the term his continuing 
" privilege to sever them, he cannot afterwards do 
^* it." And this observation of the learned Judge is 
cited and approved of by Abbot Ch. J., in a sub- 
sequent case. (6) See also|?^ Lord EUenborough in 
Elwes V. Mawe^ 3 E. 60. ; Buchland v. Butterjield, cited 
in the preceding section. Also per Parke B^> in 
Hallen v. Bunder, 1 Cr. M. & R. 275. (c) 

The rule under consideration applies equally to sameruia* 
cases where the tenant by any act of his own (as by end^by for™ 
forfeiture or condition broken) puts an end to the "'""^ *' 
term, as where it expires by effluxion of time. The 
case .of MinshaU v. Lloyd (d) affords an instance. 
There a tenant took a lease of a colliery, and during 
the term erected steam engines thereon. Afterwards, 
in 1827, he assigned the colliery to trustees, in trust 
to secure the payment of an anntdty, and to permit 
him to enjoy them until default, &c. In June, 1829, 
the landlord took possession of the colliery and 
fixtures under a clause of re*entry for forfeiture ; and 
in November of the same year, the engines were 
seized under a Ji. fa. at the suit of an execution 

(a) 7 Twint. 191. subject in Mr. Smith's Leading 

(6) Coiegrave t. Dioi SeaUoi^ Ca<ev, yd. iL p. 118. 

1 Bar. & Cr. 79. (d) 2 M. & W. 450. Se6 also i« 

(«) 8ee tlie able remarks on this Storer y. HtoUer, S B, k C, 96». 

H 4 
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creditor of the tenant. The trustees brought an 
action against the sheriff to recover the engines, &c. 
It was held, in accordance with the authorities above 
mentioned, that the right of the tenant to remove the 
fixtures ceased in June, 1829; and having been left 
affixed to the freehold after the expiration of the 
term, the trustees, who had only the same right of 
removal as the tenant under whom they claimed, 
could not themselves remove them after that period. 

To the same effect, though with some extension of 
the general rule, is a subsequent case, also in the 
Court of Exchequer. A tenant took a lease of a 
cotton factory, in which there was a proviso that the 
lease should be forfeited by the bankruptcy of the 
lessee. During the term, the lessee erected a steam- 
engine boiler on the premises, and subsequently 
became bankrupt; his assignees entered and took 
possession, after which the lessor entered for the 
forfeiture: afterwards the assignees, who still con- 
tinued in possession, removed and sold the boilers. 
It was held, in conformity with the general rule and 
on the authority of the last-mentioned case, that the 
right of the tenant to remove the fixtures continued 
only during the original term, and during such further 
period of possession by him as he held the premises 
under a right still to consider himself as tenant ; and 
that such right ceased after the entry for the forfei- 
ture : so that the assignees were then no longer in 
a condition to consider themselves as tenants, (a) 

(a) Weeion ▼. Woodcock, 7 M. & that the assignees had not removed 

W. 14. Seej9er Parke B. is itfo^A- the fixtures till three weeks after 

ifUosh y. Trotter, 3 M. & W. 184. the lessor*8 entry ; and at the trial 

It appeared in the principal case, the jury found that such remoyal 
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Assuminfi: that, according: to the case of Penton v. Delivery of 
Robart^ the right to fixtures would not be abandoned, without pre- 
and the presumption of a gift to the landlord is not 
to be inferred as long as the possession is retained/ a 
question might arise whether the tenant's right would 
be preserved if, by some formal act or declaration, he 
expressly signified his intention not to abandon the 
fixtures at the end of his term. For example, if he 
were to accompany the delivery of possession of the 
premises, with a protestation that he does so without 
prejudice to his right of taking away his fixtures at a 
future time, and does not intend to give them to the 
landlord, (a) Or, again, whether any recognition of the 
tenant's right on the part of the landlord might have 
the effect of revesting the property in the tenant, (b) 
On these points nothing satisfactory is to be collected 
from the authorities; and as it has never been 
intimated by the courts, what might be the effect of 
such proceedings, and they probably would be held 
to be inoperative on the principles explained in the 
case of Marston v. Roe^ 8 A. & E. 59., they cannot 
safely be relied upon in practice. Indeed, it is a 
common and very proper precaution, to provide for 
the removal of fixtures after the end of the demised 
term, by a particular provision in the tenant's lease, (c) 

was not within a reasonable time M. & R. 266., where a tenant for- 

after the entry. This circnmstance bore to remove his fixtures during 

furnished an additional ground for the term, his landlord agreeing to 

the decision of the Court. take them at a valuation, and held 

(a) This is stated to have been that he might afterwards recover 
done in the case of Davis v. JoneSj their value. As to the continuing 
2 Bar. k Aid. 166. possession and right of property of 

(b) See Lyde v. RusseU, and an outgoing tenant, see Beaty v. 
Mmshall v. Lloyily sup.; West v. QjhhonMy 16 East, 116., as ex- 
Blakewojf, 2 M. & G. 729. plained in the next section. 

(c) See HaOen v. Bunder^ 1 C. 
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It may perhaps be thought that the presumption 
of a gift to the reversioner has no very reasonable 
foundation, and may often be productive of consider- 
able hardship and inconvenience. It can only be 
explained on the principle, that the tenant, by the 
very act of annexing a chattel to the freehold, makes 
it a part of the reversioner's property, and retains only 
a qualified right in it, viz. that of reducing it again 
to a chattel state. The omission, therefore, to exercise 
this right within the time limited by the law, is con* 
sidered tantamount to an express gift to the owner of 
the land. 

It is obvious that the rule established in the several 
authorities above considered cannot apply to cases 
where, from the construction of the property in 
question, and its connexion with the realty, it is not 
accounted a fixture at all, but is considered in law to 
remain a mere chattel. Thus, where a tenant erected 
a bam on the demised premises, which was so con- 
structed that it was not united to the soil, but rested 
on the foundation by its o\*n weight alone : it was 
held that, although the tenant left this bam on the 
premises after the expiration of his term, he did not 
relinquish his right to it, but might afterwards re- 
cover it from his landlord by action.(a) 

It was observed at the beginning of the section, 
that the preceding remarks were to be understood as 
applying only to tenancies, the determination of which 
might be previously ascertained. Although no de- 



(a) Wansborovgh y. Matofi, 4 A. in chattels is not lost. And see np. 
&*£. 884. See also Davis y. Janei^ p. 102. 
2 B. & Aid. 165., that the property 
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cision hag expressly established, that tenancies which 
are of uncertain nature and duration are excepted out 
of the general rule, yet it cannot be doubted that 
tenants of such interests, as tenants for life, at will, 
&c. are not so restricted, but will be allowed to 
remove their fixtures within a reasonable time after 
the expiration of their estates, (a) For no laches 
can be imputed to them in not availing themselves of 
their privilege during the term ; neither can a gift to 
the reversioner be implied, {b) This inference is 
supported by the analogy of the rule in the case of 
emblements, where a similar indulgence is allowed to 
tenants for life, &c,, on the equitable principle, that 
a i>arty shall never be prejudiced by the sudden 

' (a) See the note to the case of (5) Vide 22 Ed. 4. 27. Cro. Jaa 
Weebm ▼. Woodc^ckt tup. p. 104. 204. And 0ee Lit. § 69. 
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Section VI. 

Of the Right of a Tenant in Fixtures^ as affected by the 

Terms of his Tenancy^ Sfc. 

The doctrine of fixtures has been investigated in 
the preceding sections, on the supposition that there 
was nothing in the terms of the demise to control or 
affect the tenant's right of removal. It remains now 
to consider what effect is produced upon the relative 
interests of the landlord and tenant, when they have 
bound themselves by any agreement which, directly 
or by implication, has relation to fixtures, (a) 

Tenant's right It is a principle applicable to the law of fixtures, 
how affected, as wcll as to cvcry other branch of law, that indivi- 
duals, on entering into a contract, may agree to vary 
the strict position in which they would otherwise 
legally stand towards each other ; that is, where no 
absurdity or general inconvenience would result from 
the transaction. " Modtcs et conventio vincunt legemJ** 
A tenant, therefore, in consequence of the conditions 

(a) The reader mu3t observe, that this section more particnlarlj relates 
to the terms of the tenancy, as affecting the right to things put up by the 
tenant himself and which are properly the subject of the law of fixtures, 
and that it does not refer to those proyisions in leases, &c., which oonoem 
things annexed to the freehold at the time of the demise ; as when a 
person, on becoming tenant, agrees to purchase of the landlord articles 
affixed to the demised premises. In letting houses, &c. a stipidadon is 
often made that " Fixtures are to be taken at a valuation.^ * Here there is ■ 
an absolute transfer of property, as on a sale of growing timber. The 
effects of agreements of this latter description are considered in the 
chapter relating to the conveyance of fixtures, /)o«t, Chap. V. ; where will 
be found some observations upon the interest acquired by a tenant on 
taking a demise of premises together with fixed utensils or machinery. 
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under which he holds, may be placed in a totally 
different situation from that in which he has hitherto 
been regarded, (a) And the following authorities will 
show to what extent his privileges may be affected in 
different cases. 

In the case of Naylor v. Collinge (6), a defendant By covenanta 
covenanted by his lease that he would repair the 
demised messuage and premises, and all erections and 
buildings then already erected and buUt, and also all 
other erections or buildings that might thereafter be 
erected and built in or upon the said premises. In an 
action brought upon this covenant, the breach (as far 
as is material to the present inquiry) respected 
certain erections and buildings which, during the temij 
had been raised upon the demised premises by the 
defendant himself as tenant and occupier thereof. 
They were let into and fixed to the soil, and had been 
built and used for the purpose of trade and manufac- 
ture only. These buildings the defendant had re- 
moved: -and the question was, whether they were 
comprehended within the terms of the covenant, and 
whether the tenant's right of removal was restricted 
thereby. 

It was contended by the defendant, that since the 
buildings were removable as trade erections, they 
could not be considered to fall within the restraining 
words of the covenant. But the Court held, that 
the parties were precluded from all general argument 

(a) It was fliud bj Dodderidge J. " breach of corenant which shall 

that "* There will be a great differ- *' not be waste.** 2 Bulst. 113. 
" ence between an action of cove- (&) 1 Taunt. 19. And see^nnm 

**' nant and an action of waste ; and v. Blttnden, Skin. 121. 
** that same thing done may be a 
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respecting the right of removing fixtures by the ex- 
press words of the covenant. The Court could not 
go out of the covenant, which, under the general 
terms of erections and buildings, included erections 
and buildings raised for the purposes of trade. If 
the tenant meant to exclude buildings of this nature, 
it ought to have been so expressed. 

In the case of E. v. Topping {a)^ a lease was 
granted of certain premises on which steam-engines, 
machinery, and other fixtures employed in the mining 
and smelting trades, were erected- These engines, 
&c., were standing on the premises at the date of the 
demise, but did not form part of the demise, having 
been purchased by the lessee from the outgoing 
tenant. Some other engines, &c., were put up by the 
lessee himself during the term. The lessee covenanted 
to repair ^^all and every the said buildings, lands, 
mines, and engines," &c., and to deliver up the same 
in good repair; but the word "engines" was not 
mentioned in any previous part of the lease. It was 
also agreed that in case the indenture of lease, or the 
mines and premises thereby demised or any part 
thereof, should be extended or taken in execution, 
the term should cease and the lessors be at liberty to 
re-enter. The lessor covenanted that the lessees 
might erect engines, &c., and might remove them 
during the term or within twelve months after; as 
well as all such other engines as had theretofore been 
erected " except as in the cases and events therein before 
mentioned " (viz. inter al. the forfeiture of the term 
and entry by the lessor). The lease having been 

(a) MOlel. & Y. 544. 
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forfeited by the premises being taken in execution 
under a writ of extent, — it was held that the lessee 
was precluded from removing any of the engines and 
fixtures, and that the lessor was entitled to the whole 
of them ; on the ground that this appeared to be the 
mtention of the parties according to the construction 
of the lease. And Alexander Ch. B. observed, that if 
there had been no provisions respecting the machinery, 
it might have been taken away by the tenant, ac- 
cording to the general rules; but such rules were 
liable i be varied by agreement of the parties ; and 
he thought that the terms of the indenture showed it 
to he intended in this case, that in the event that had 
happened, the lessor should have the fixtures as well 
as the land and buildings. 

In another case, an action was brought upon a 
covenant in the lease of a house, by which the defend- 
ant covenanted to repair the premises, and all erec- 
tions, buildings, and improvements which might be 
erected thereon during the term, and to yield up the 
same in good repair, &c. The defendant, during the 
term, had erected a veranda, the lower part of which 
was attached to posts which were fixed in the ground. 
And Abhot J. was of opinion, that, without entering 
into the question, whether, independently of the 
covenant, the veranda was removable, it clearly fell 
within the terms of the covenant, and consequently 
the defendant could not remove any part of it. (a) 

The same principle governed the decision of several 
modem cases. Thus, in Martyr v. Bradley (6), a 

(a) Penry y. Brawn, 2 Stark. (b) 9 Bing. 24. 
K.P.C. 408. 
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tenant took a lease of a water-mill together with two 
pair of stones, gear works, machines, &c., in or affixed 
to or about the mill ; and covenanted to leave the 
same together with all locks, &c., and other fixtures, 
fastenings, and improvements^ which during the 
demise should be fixed, fastened, or set up, in, upon, or 
about the premises, in good plight, &c, reasonable use 
and wear only excepted. During the term, the 
tenant had substituted two new mill stones for two 
old ones which he found on the premises. The lower 
stone was rammed in and fixed with mortar; the 
upper one revolved on its axis. When he quitted the 
premises, he took away the new stones and left in 
their place those which he found on entering. It was 
held by the Court of Common Pleas, on the authority 
of the preceding decisions, that by the terms of the 
covenant, the tenant was precluded from taking away 
the new stones. For the words " improvements^ fixed, 
" fastened, or set up," comprehended alterations in 
the working part of the miU ; and the stones were an 
improvement^ and an essential part of the mill. 

In this case the Court thought that it made no 
difference that it had been proved that it was the 
general custom for a tenant to remove such stones. 

In another case, also in the Common Pleas, a lessee 
covenanted to yield up the demised premises at the 
expiration of the terra, together with all erections 
and improvements which during the term should be 
made, erected, or set up. During the term the lessee 
erected a greenhouse on the demised premises ; it 
was built of wood on a frame fixed upon a wooden 
plate, which was laid upon mortar placed and bedded 
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in the indents of walls erected for the purpose for 
the front and sides ; the back being formed by an 
old wall ; no holes were made in any part of the 
walls, the greenhouse being erected with a view to 
removal. Before the expiration of the term, the 
lessee removed the greenhouse, leaving the walls 
and ground flues, and doing no injury to the pre- 
mises. It was held, that under the terms of his co- 
venant the lessee was not entitled to take away the 
greenhouse, and that the removal was a breach of it. 
For the Court was of opinion that the greenhouse 
was to be considered an " erection or an improvement," 
and therefore within the meaning of the covenant 
entered into between the parties, (a) 

Analogous to these cases is that of E. Mansfield v^ 
Blackbume. (b) In that case the general right of the 
tenant to take away the property in dispute was ad- 
mitted ; but the question was considered not to turn 
on any rule of law relating to fixtures, but to depend 
only upon the legal construction of the covenant 
entered into between the parties, and which was 
equally applicable, whether the property was a fix- 
ture or not. In this case a renewed lease was granted 
of certain salt works, messuages, wych houses, erections, 
and other things erected upon the premises. In the 
•lease the tenant covenanted to repair the buildings, 
works, &c., and to leave the premises and the works, 
engines, &c., in good repair at the end of the term. 

(a) West T. Blaheway^ 2 Man. & point decided by the case was, that 

0. 729. In the abore case, two of a parol licence and permission 

the Judges expressed an opinion given bj the lessor to the lessee to 

that acccnrding to the construction remove the building was no answer 

of the building in question it became to an action on the covenant, 

annexed to the freehold. A second (li) 6 Bing. New C. 426. 
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It appeared that under the former lease the lessee 
had put up at his own expense divers erections, 
engines, &c., for carrying on the manufacture of 
salt ; and had also put up certain salt pans. These 
. pans were composed of plates of iron, which rested by 
their own weight, without any fastenings, upon low 
brick walls. They had rings in their sides by which 
they could be lifted off. They were used in the 
boiling of the salt, and are necessary for making it ; 
and are essential to the existence of salt works. It 
was held that by the words of the covenant the lessee 
was restrained from taking away the salt pans at the 
end of his term. For without regarding whether the 
pans were removable as mere chattels, as not being 
affixed to the freehold, the Court considered that in- 
asmuch as they were a necessary and constituent part 
of salt works, they must be understood to be included 
under the general description of works^ and to fall 
within the terms and meaning of the covenant, " to 
" leave all and every the premises demised." 

The same principle was also recognised in a case 
recently determined by the Vice Chancellor. There 
a lessee of a mill and steam engine had covenanted to 
repair, "reasonable wear, &c., excepted." During 
the term the lessee had substituted a new steam engine 
of greater power in lieu of the one which was on the 
premises when the lease was granted. The Vice 
Chancellor was of opinion, that the right of the lessee 
was to be determined by the covenant in the lease ; 
that the substituted engine was subject to the stipu- 
lation in the lease as to the old engine ; and that the 
lessee was not entitled to remove it. (a) 

(a) Sunderland v. Newton, 3 Sim. 450. See also Weetan v. Woodcock, 
7 M. & W. 14. 
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A very recent case decided in the Court of Exche- 
quer deserves attention here, as it affords a Airther 
illustration of the effect of the covenants in a lease, 
upon the claim of a tenant in removing fixtures of 
which a general description only is found in the lease. 
This is the case oi^Foley \. Addenbroke (a) : the facts 
are very special, and may be collected from the case 
itself, where they are stated at great length, and the 
description of the fixtures in question particularly set 
forth. 

It was an action for the breach of the covenants in 
a lease of certain iron stone mines ; by which the 
lessee covenanted (amongst other things) to erect a 
furnace, &c., and iron works on the premises, and to 
repair and yield up in repair the furnaces, fire engine, 
iron works, dwelling houses, and all other erections, 
buildings, improvements, and alterations, to be there- 
after erected, built, or set up, except the iron-work 
castings^ railways, whimseys, gins, machines, and the 
movable implements and materials used in or about 
the said furnaces, fire engine, iron works and premises. 
In an action on this covenant the breach assigned was 
for not repairing and leaving in repair the furnaces, 
&c. To this breach it was pleaded (with other pleas), 
that every thing was left in repair other than and 
except the iron-work castings, and other matters 
which the defendant had a right to remove. It ap- 
peared that the lessee had built on the premises ex- 
tensive iron works, consisting, amongst other things, 
of casting houses, a forge and mill, fiirnaces, blast or 
fire engines, boilers, gins, &c., houses, buildings, and 

(a) 18 M. & W. 174. 
I 2 
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sheds. It was held, that under the above covenant 
the tenant was entitled to remove whatever was in 
the nature of a machine or part of a machine, but not 
what was in the nature of building or support of 
building, although made of iron. And that applying 
this rule, the tenant was entitled to remove the blast 
steam, or fire engines, cylinders, pipes, and apparatus 
connected therewith ; furnaces fixed in brickwork ; 
wrought-iron boilers resting on brickwork, and sur- 
rounded by flues and brickwork ; boiler grates, con- 
sisting of bearers of cast-iron set in brickwork, with 
bars, doors, &c. ; castings and iron work of the engines ; 
puddling furnaces, mill furnaces ; gasometer, and other 
fixed property specified in the case, and of the same 
nature with the steam or fire engines. On the other 
hand, the Court held that he was restrained by the 
lease from removing (besides buildings) brick pillars, 
or iron work substituted for brickwork, such as hoops, 
bearers, &c., belonging to the furnaces; cast-iron 
columns for supporting the buildings, &c. ; such 
things not being in the nature of machines or imple- 
ments, (a) 

All the authorities, therefore, concur in establishing 
that notwithstanding the property in question may 
have belonged to the tenant, and whether it is perma- 
nently fixed to the freehold or not, it may still become 
irremovable, if, by the interpretation of the contract 
between himself and his landlord, it appears to have 
been contemplated by them that it should not be 
taken away at the expiration of the term. 



(a) There are other important are noticed in other pages of the 
points decided in this case, which work. 



OHAP. n. § VI.] TEBMS OF THE TENANCY, ETC. 117 

Moreover, from some of the same authorities, but ^y ' »v^ 

' quent demiae. 

particularly firom an analogous one which followed 
the first-mentioned case of Nayhr v. CoUinge^ and 
where the authority of that decision was approved by 
the Court of King's Bench, a ftirther inference may be 
deduced, which may be mentioned in this place. The 
case referred to is that of Thresher v- East London 
Waterworks Company, (a) And from that decision it 
appears that a lessee would be restrained by a general 
covenant to repair, from pulling down an erection 
which he had made before the commencement of his 
lease and during the time he held the premises under 
a previous tenancy. So that an erection made during 
a preceding lease, supposing it might have been 
removed whilst that lease continued, is no longer 
removable when the premises are conveyed to the 
same lessee by general words (as for instance, land, 
premises, or buildings,) in a subsequent lease, al- 
though the latter contains only the common covenant 
to repair. It is not thought necessary to enter at 
large into the case, because it contains many com- 
plicated fisicts ; but it virtually establishes the above 
proposition, {b) 

The Court also expressed an opinion in this case, 
that perhaps no matter dehors the lease could be al- 
leged to prevent the covenant to repair from attach- 
ing ; and that, at any rate, there appeared nothing 

(a) 2 Bar. & Cr. 608. move it. It is obvious, however, 

(6) The building in question was that this does not vary the principle 

erected by an under-lessee of the of the case« See in Exp. Hoyd^ 

tenant) which under-le88ee,as against 1 Mont k Aj. (^ 1 1 . 

his immediate landlord, could not re- 

I 3 



agreement. 
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sufficient for that purpose in the particular facts 
before them, (a) 

Bya^ew It is to be remarked, that prior to the deter- 

mination of toy of the foregoing cases, there had 
been a decision which, in effect, proceeded upon the 
same principle. For it had been adjudged in the 
case of Fitzherhert v. Shaw (6), that a tenant was 
precluded from removing fixtures by an implied 
dereliction of them, arising out of the nature of the 
transaction between himself and his landlord ; although 
there was, in that case, no express covenant or agree- 
ment on the part of the tenant in respect of fixtures- 

In Fitzherhert v. ShaWy the defendant had been 
holding certain premises from year to year since 1765. 
In 1787 they were purchased by the plaintiff, who 
having given the defendant notice to quit, afterwards 
brought an ejectment against him to obtain posses- 
sion. In March, 1788, (while the action was pend- 
ing,) the parties entered into an agreement that 
judgment should be signed for the plaintiff, but with 
a stay of execution tiU the Michaelmas following; 
and it was stipulated that the defendant should re- 
main in possession in the mean time. In this agree- 
ment no mention was made of any buildings orjixiures. 
Between the time of entering into the agreement 
and the ensuing Michaelmas, the defendant removed 
several things from the premises, which Mr. J. €rould, 
at Nisi Prius, considered would have been removable 
during the tenancy; but he thought that, by the 

(a) As to which, see Doe dem. b always matter of eridence. And 

Freeland v. Burt, 1 T. R. 701. and seepoitj Chapter Y, 
the dictum ofBuller J., that whether (6) iHen. Bl. 258. 
parcel of the thing demised, or not, 
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agreement, the parties had made a new contract, 
which put an end to the term. And the Court of 
Common Pleas decided, that without entering into 
the general question as to the right to remove the 
articles as fixtures^ the defendant was precluded 
from taking them away by the fair interpretation of 
the agreement ; from which it must be implied, that 
he was to do no act in the mean time to alter the 
premises. 

It may perhaps be thought, from comparing the 
two last-mentioned decisions, that this general prin- 
ciple is deducible from them : viz. that where a tenant 
has an existing right to remove fixtures erected by 
him during his term, that right may be divested by 
ant/ new agreement for the enjoyment of the land in 
which there is no mention of the fixtures, (a) 

It is proper to notice, that there is a Nisi Prius 
case, that of Dean v. AUaJley (6), respecting the Dutch 
bams, in which Lord Kenyon expressed an opinion 
not altogether consistent with the doctrine laid down 
in the foregoing cases. In that case, an action 
was brought upon a covenant in a lease similar in 

(a) It might be questionable whether the right would be divested im- 
mediately on the making of the agreement, or onlj from the time the 
agreement takes effect, in convejing the possession of the premises. The 
principle mentioned in the text would probably apply to a case, where an 
out-going tenant has agreed that when he quits possession he will leave 
his fij^tores for an incoming tenant, who has taken a lease of the premises 
to commence at the expiration of the former tenant's interest. Here if 
the landlord was not a party to the agreement, the question might arise 
how far the second tenant would be clothed with the rights of the former 
tenant. For the landlord might contend, that as the fixtures were not 
actually severed by the first tenant, they formed a part of the demise to 
the new tenant ; and that the latter would therefore be liable for waste if 
he removed them. 

{h) SEsp. N.P.C.12. 

I 4 
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terras to that in Naylor v. CoUinge^ the tenant having 
covenanted to leave all the buildings in repair which 
then were, or should be, erected upon the premises 
during the term. When this covenant was pressed 
upon Lord Eenyon, he is reported to have said, that 
he was fully aware of the extent of it, and not quite 
sure that it concluded the question: it meant that 
the tenant should leave all those buildings which were 
annexed to, and became part of, the reversionary 
estate. For reasons, however, which have been else- 
where assigned, this case must at all times be con- 
sidered of uncertain authority, (a) 

By the terms Xhc principle laid down in the case of Naylor v. 

of his contract ^ .... 

generally. CoUinge and the other decisions, is applicable gener- 
ally to the law of fixtures, as it relates to landlord 
and tenant. And consequently a tenant may, by 
the special terms of his agreement, not only vary 
his rights as to the description of articles he is en- 
titled to remove, but may enlarge the time for their 
removal, and subject himself to greater restrictions 
or secure to himself greater privileges in the ultimate 
disposition of them, than would attach to him merely 
as tenant, (b) Thus, where a tenant has, by the 
terms of his lease, the privilege of selling his fixtures 
by valuation to an in-coming tenant, it is conceived 
that, (in conformity with the principle laid down in 
Beaty v. Gibbons^ 16 East, 166.) he would have a 

(a) And see a similar covenant to the freehold, as a bam on rollers, 

in Davis t. Jones^ 2 Bar. & Aid. &c. The later decisions, however, 

165. From these cases and from seem to qualify this proposition, 

the report o{ Naylor v. CoUinge^ it (h) Vide^tfmy.ilfta(pr,4Tannt, 

might perhaps be inferred that sueh 745. Faxrham y. Eastwood^ 6 M. 

a covenant would not include erec- k W. 679., as expluned in 2 Smith's 

tions that are not actually affixed Leading Cases, 118. 
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right of onstand on the premises, and that his 
property in the fixtures would not determine at the 
expiration of his lease. 

Indeed, a tenant may, by the terras of his hold- 
ing, acquire an almost unlimited right to remove 
things which he affixes to the freehold. For if a 
lease or demise for years is made with an express 
clause " icithout impeachment of waste^^^ this condition 
will have the same effect as where it is inserted in a 
conveyance of an estate for life, (a) By entering 
into special conditions of this nature, the parties 
entirely change the situation in which they would 
stand towards each other from the mere relation of 
landlord and tenant. And in all these cases, the 
claims in controversy cannot be determined by the 
law of fixtures, but resolve themselves into ques- 
tions of construction ; in which the only point for 
determination is, whether the property in dispute 
falls within the terms of the agreement, exception, 
proviso, &c. (6) 

It might be matter for consideration, whether the custom, whe- 
established custom of a particular district in respect nune efiect 
of fixtures would not operate in the same manner 
as a contract which specifically relates to them. 
In claims between landlord and tenant, it has often 
been determined that custom has this effect, when not 

(a) I Cm. Dig. Tit. 8. ch.2. §12. ing fixtures are inserted in leases, 
And see PoM% case, 1 Salk. 368. merely for the sake of avoiding dis- 
As to the effect of the clause ^ wUh' putes. It is not unusual to have a 
^cmi impeachment of -wBste^** in a condition in leases of mills, collieries, 
conveyance of a life-estate, see pott^ &c. that the tenant shall be at liberty 
ch. liL § 3. to remove all the machinery and 

(b) Sometimes clauses for remov- erections he puts up. 
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opposed to the express words of an agreement, (a) 
But it does not appear that this doctrine has been 
applied to the case of fixtures. It would be material to 
ascertain how far such a principle would apply. For 
the decisions are not very explicit as to the degree of 
weight to be attached to evidence of custom in cases 
of fixtures ; and out-going and in-coming tenants are 
much in the habit of viewing their own rights with 
reference to the practice of antecedent tenants, and 
the usage of the particular neighbourhood. And 
where a tenant has paid for an article by valuation 
on entering upon his tenancy, he has a right to pre- 
sume that he shall be valued out as he was valued 
in ; particularly if such a practice has prevailed during 
a succession of tenancies, and is known to be the 
common custom of the country, (b) 

(a) Wigglenoorth v. DaUison^ (5) See oaife, p. 45. ; and MaH^ 
Doug. 190. Senior y. Armitage^ v. Bradley^ cited above. 
1 Holt's N.P.C. 197. And see 4 
Bar. & Aid. $88., and 16 Ves. 178. 
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CHAPTER III. 

OF THE BIGHT TO FIXTURES, BETWEEN TENANTS FOR LIFE 
AN1> IN TAIL OR THEIR PERSONAL REPRESENTATIVES, 
AND TH£ REMAINDER-HAN AND REVERSIONER. 



Section 1. Of the Bight of the Personal Representatives of 

Tenant for Life or in Tail, in respect of Fix- 
tures put up for Trade, or for Trade combined 
with other Objects. 

Section 2. Of the Bight of the Personal Bepresentatives in 

respect of Fixtures put up for Ornament or 
Convenience. 

Section 3. Of the Bights of Tenants for Life or in Tail, 

during their Lives, in respect of Fixtures 

Section 4. Of Fixtures put up by Ecclesiastical Persons; 

wherein of Dilapidations. 



Section I. 

Of the Bight of the personal Representatives of Tenant 
for lAfe or in Tail, in respect of Fixtures put up for 
Trade, or for Trade combined with other Objects. 

Questions respecting the right to fixtures have arisen 
between another class of persons, viz. between the 
personal representatives of tenant for life, or in tail, 
and the remainder-man or reversioner. On these 
occasions, it is insisted on the one hand, that when 
personal chattels have been annexed to the freehold 
by the tenant for life or in tail, they become part of 
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the inheritance, and, in consequence, pass to the suc- 
ceeding owner of the land : whilst on the other side 
it is contended, that such annexations continue in the 
nature of chattels, and are to be deemed a part of 
the personal estate of the deceased tenant; or, to 
speak more correctly, that his executors are entitled 
to sever them from the freehold, and to reduce them 
to a state of personalty in increase of assets. 

Fixturet put The relative interests of these parties, viz. the per- 

up by tenants ^ . . • ■• 

for life, or in sonal representatives of tenant for life or in tail, and 

the remainder-man or reversioner, in respect of things 
which have been annexed to the freehold during the 
particular estate^ become now the subject of consider- 
ation. 

It does not appear that questions of this nature 
were presented to the Courts at a very early period. 
Indeed up to the present time there are only two 
cases to be found in the reports, in which the rights 
of the personal representatives of tenant for life or in 
tail have been in controversy. These cases, however, 
are of considerable importance, and are often referred 
to as leading decisions upon the doctrine of fixtures. 
On which account they have already been noticed in 
the course of this work, on more than one occasion. 

Steam-engines The first is the casc of LawtOTt V. LawtoTiy before 
personal esute. Lord Chaucellor Hardwicke. (a) It was determined 

in this case, that 9i. fire-engine (or steam-engine), erected 
in a colliery by a tenant for life, should be considered 
personalty, and go as assets to his executor, and that 

(a) 8 Atk. 13. 
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the remainder-man should not take it as part of the 
real estate. 

The nature of this erection has already been de- 
scribed in a preceding chapter, (a) 

Lord Hardwicke, in delivering his judgment in 
this case, observed, " It does appear in evidence 
" that, in its own nature, the fire-engine is a personal 
" movable chattel, taken either in part or in gross, 
" before it is put up : but then it has been insisted, 
" that fixing it, in order to make it work, is properly 
" an annexation to the freehold, 

" To be sure, in the old cases, they go a great way 
" upon the annexation to the freehold ; and, so long 
" ago as Henry the Seventh's time, the courts of 
" law construed even a copper and furnaces to be 
" part of the freehold. Since that time, the general 
" ground the Courts have gone upon, of relaxing 
" this strict construction of law, is, that it is for the 
" benefit of the public to encourage tenants for life 
" to do what is advantageous to the estate during 
" their term. 

" It is true, the old rules of law have indeed been 
" relaxed, chiefly between landlord and tenant, and 
" not so frequently between an ancestor and heir-at- 
" law, or tenant for life and remainder-man. But, 
^^ even in these cases, it does admit the consideration 
" of public conveniency for determining the question. 

■ 

** One reason that weighs with me is, its being a 
" mixed case, between enjo3dng the profits of the 

(a) Vide ante^ p. 35. 
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fn^^^ ^' " ^^"^ *^^ carrying on a species of tr€Lde ; and con- 
houses, u sidering it in this light, it comes very near the 

" instances, in brew-houses, &c. of furnaces and 

" coppers.^^ 

Lord Hardwicke then proceeds to point out the 
analogy of the case of landlord and tenant, and says, 
that in the reason of the thing, the situation of tenant 
for life comes near to that of a common tenant, where 
the good of the public is the material consideraticxn. 
And he remarks, that the indulgence resembles, in its 
principle, that of emblements^ where the chief con- 
sideration is the benefit of the kingdom. 

He thus concludes his judgment: "It is very 
" well known that little profit can be made of coal 
" mines without this engine ; and tenants for lives 
" would be discouraged in erecting them, if they 
" must go from their representatives to a remote 
" remainder-man, when the tenant for life might 
'* possibly die the next day after the engine is set 
" up. These reasons of picblic benefit and convenience 
" weigh greatly with me, and are a principal in- 
" gredient in my present opinion." 

The decree, therefore, was, that the engine should 
go for the increase of assets in the hands of the 
executor. 

It may perhaps deserve to be mentioned, that in 
this case the application to the Court was made on 
behalf of a creditor of the deceased tenant for life. 
Upon this I^ord Hardwicke observed, that the Court 
could not construe the fund for assets further than 
the law allowed, but would do it to the utmost they 
could in favour of creditors. On a subsequent occa- 
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ftion, however, he declared that this circumstance 
made no difference in the nature of the question, (a) 

The next case is that of Lord Dudley v. Lord 
Warde. (b) It came before Lord Hardwicke a few 
years after the former decision, a^d is similar to it in 
almost every respect. It was a bill by the executor 
of Lord Dudley, who was tenant for life or in tail 
(it did not appear which), against the defendant, who 
was the remainder-man, to have certain fire-engines, 
erected in a colliery, delivered up as part of the per- 
sonal estate of Lord Dudley. 

Lord Hardwicke said that the question was, whether 
the fire-engines erected by a particular tenant, or by 
tenant in tail, were to be considered as part of the 
owner's real or personal estate. 

" The case," he observes, " being between executor 
" of tenant for life or in tail, and a remainder-man, 
" is not quite so strong as between landlord and 
" tenant, yet the same reason governs it, if tenant for 
" life erects such an engine." 

Referring to his decision in Lawton v. Lawton he 
says, " If it is so in the case of a tenant for life, 
" query, how would it be in cases of tenant in tail ? 
" Tenant in tail has but a particular estate, though 
" somewhat higher than tenant for life. In the 
" reason of the thing there is no material difference ; 
" the determinations have been from a consideration 
" of the benefit of trade. A colliery is not only 
" the enjoyment of the estate, but in part carrying 
" on a trade. The reason of emblements going to the 

(o) In Dudley y. Warde, (h) Ambler, 113. . 
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** executor of a particular tenant holds here, to en- 
^^ courage agriculture. Suppose a man of indifferent 
" health, he would not erect such an engine, at a 
" vast expense, unless it would go to his family." 

The decree therefore was, that the fire-engine, 
erected by the testator, should go as assets to his 
executor, 

cider-miiis. ^^ *^^ determination of each of these cases. Lord 

Hardwicke expressly declared that his judgment was 
partly founded on the authority of the case of the 
cider-mill decided by Ch. B. Comyns. This decision 
has been already referred to (a) ; and, assuming it to be 
a valid authority, the inference from it would be that 
a cider-miU let into the ground may be deemed part 
of the personal estate of a tenant for life or in tail. 

The doctrine laid down in these cases of Lawton 
y. Lawton^ and Lord Dudley v. Lord Warde, has been 
recognised and confirmed by many subsequent au- 
thorities. Thus, in the case of Lawton v. Salmon^ it 
was said by Lord Mansfield, " There has been a re- 
" laxation in another species of cases, between tenant 
" for life and remainder-man, if the former has been 
" at any expense for the benefit of the estate, as by 
" erecting a fire-engine, or any thing else, by which it 
" may be improved ; in such a case it has been deter- 
" mined that the fire-engine should go to the executor 
" on a principle of public convenience, being an en- 
" couragement to lay out money in improving the 
" estate, which the tenant would not otherwise be 
** disposed to do." (b) 

(a) See ante, p. 36., and ch. iv. (b) 1 H. Bl. 260. in notu. 
§ l,po9L 
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In like maimer, Lord Kenyon speaks of an excep- 
tion having been allowed in favour of the persoiial 
estate of tenants for life or in tail, (a) And in Elwes 
V. Maw (ft), Lord Ellenborough cites the before-men- 
tioned cases, and enters into a particular explanation 
of the principle on which he considers them to have 
been decided, (c) 

In examinin&c these decisions, it will have occurred Nature of 

^ ' ^ these fiiturea. 

to the reader that there are two important circum- 
stances to be noticed in them. — First, that the erec- 
tions in dispute were held to be in the nature of 
personal estate, on account of their relation to trade. 
— Secondly, that they were put up for the purpose of 
enjoying the profits of landj as well as for the object 
of trade. Lord Hardwicke compared the cases before 
him to the familiar instances in which the right of 
removal had been allowed to common tenants on 
the particular ground of trade. And he says that a 
colliery is not only an enjoyment of the estate, but in 
part carrying on a trade, (d) And further, he calls it 
a mixed case, between enjoying the profits of land 
and carrying on a species of trade. This is also 
the view which Lord Ellenborough takes of these 
cases* 

It appears, therefore, from these authorities, that Eiecutort ep. 

^^ ' , titled to trado 

there are two classes of fixtures which form part of fixtures, 

(a) 2 East, 91. in the nature of pereonal eetate. 

(b) 3 East, 64u 3 Ves. 212. 11 Ves. 657. 

(c) And see BuL N. F. 34. See (d) The working of mines and 
also the case of Stuart y. the Marq, collieries is considered in equity as 
o/Butey cited in the next chapter, a species of trade. See 8 Atk. 264. 
where it appears that Jire'enginee Amb. 56. 7 Yes. 308. 1 Jac. & 
would pass under a bequest of things Walk. 302. 
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and to fixtures the personal estate of a tenant for life or in tail, and 

for a mixed •"• /» • 

purpoae. which are excepted out of the general rule in favour 

of the inheritance, on the ground of public beneJU 
and convenience, (a) These two classes of fixtures 
correspond, in respect of their total or partial re- 
lation to trade, to those which have been treated of 
in the preceding chapter of this work, a^ removable 
between landlord and tenant. The general nature 
of such erections has been already explained ; and it 
will not therefore be necessary to enter into a more 
particular account of them on the present occasion. 
It will be sufficient to refer the reader to the first 
and third sections of the second chapter; in the 
former of which, cases of trade fixtures in general, 
have been investigated; and in the latter, those 
mixed cases in which trade and the profits of land 
are combined. 



Extent of the 

executor's 

pnTilege. 



Considering the few occasions on which the claims 
of tenant for life or in tail have come before the 
Courts, it is almost impossible to point out how fer 
the construction^ magnitude^ and mode of annexation 
of an article may affect the right of the executor to 
take it as part of the personal estate. An attentive 
examination of the grounds of decision in the two 
cases above cited, Lawton v. Lawton, and Lord Dud- 
ley V. Lord Wardcj will afford the best criterion for 
determining these questions. 



(a) Lord EUenborough treats these 
exceptions as resting on the ground 
that trade is a matter of a personal 
nature ; and, therefore, whatever is 
accessary to trade ought itself to 
be deemed personalty. See antCy 
p. 34. It should be noticed, also, 



that Lord Hardwicke speaks in his 
judgments of the encouragement to 
be afibrded to tenants for life, &c. 
in the general inqrrovement of their 
estates. See ante, p. 29. And see 
per Lord Mansfield, in LawUm ▼. 
Zatcftm, ub. sup. 
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And in the first place it is to be observed, that in Affected by the 
the application of the general principle as recognised &c. ofthe 
in those cases, the particular state of the facts was 
much relied upon by the Court. For, although the 
consideration of trade, as conducing to the public 
benefit, was the substantial ground upon which the 
fire-engines were deemed personalty, yet Lord Hard- 
wicke mentions several other reasons in support of the 
executor's claim. Thus he adverts to the nature of 
the engines, as being movable chattek in gross or in 
part before they were put up ; and he compares them 
m this respect to the ordinary utensils of a brewhouse. 
Again, in answer to an objection as to the injury the By the injury 
inheritance would sustain in being deprived of the ance. 
erections, he relies on the circumstance that the 
colliery could be enjoyed without them ; so that it was 
only a question of majus and minusj whether it was 
more or less convenient for the collieries. He admits, 
also, that it is a general maxim, that the principal 
thing shall not be destroyed by taking away the ac- 
cessary ; and says that it did not affect the question 
before him, because the engines were the principal, 
and the walls and sheds over them the accessaries, (a) 
Lord Hardwicke, therefore, appears to consider, that 
if the removal of the erections would have occasioned 
any substantial damage to the estate, or if they had 
been so far essential to the enjoyment of the land, that 
the inheritance could not have subsisted without them, 
the executor would not have been entitled to them. 



(a) It had been objected in argu- ought not to be injured by taking 

ment, that as the fire-engines were awaj the accessorial engines, 
annexed to certain sheds, the sheds 

K 2 
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Analogy of 
decisiona be- 
tween other 
parties. 



but they must have gone to the remainder-man as 
parcel of the freehold. 

In the next place it may be observed, that in de- 
termining the cases under consideration, the Court 
took notice of the analogy of corresponding claims 
which had been the subject of discussion between other 
parties. And these were supposed to furnish a cri- 
terion for the decision of like questions arising between 
tenants for life, &c., and those in remainder. In 
many instances this analogy would doubtless afford a 
safe mode of determining whether an article is to be 
deemed part of the real or the personal estate. But 
it must be borne in mind that in resolving questions 
of fixtures according to this method, it is very ne- 
cessary to attend to the distinction which is supposed 
to exist, as to the degree of favour with which the law 
regards the claims of some individuals over those of 
others. Frequent allusion has been made to this 
distinction in the course of the work. And as it 
appears that the claims now under consideration 
have been contrasted, on the one hand, with those of 
the executors of tenants in fee^ and on the other, with 
those of a common tenant for years^ the present seems 
a convenient opportunity for noticing the opinions 
that are entertained upon this subject. 

Analogy of Thcrc is uo doubt, that the personal representatives 

tween heir and of tenant foT life OT in tail would have at least the 
executor. game privilege in removing fixtures against the re- 
mainder-man or reversioner, that the personal repre- 
sentatives of the deceased owner in fee have against 
the heir. For in the case of executor and heir, the 
rule is said to obtain with the most rigour in favour of 
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the real estate ; and the case of tenant for life or in 
tail has been called an " intermediate " one, between 
that of heir and executor, and that of landlord and 
tenant, (a) Accordingly, it seems to be generally 
understood, that any determination in favour of an 
executor's claim to remove fixtures against an heir, 
will support a similar claim between whatever parties 
it may arise. 

With respect, however, to inferences to be drawn Analogy of 
from decisions in favour of a tenant for years^ it is cer- tween landlord 
tainly a remark often met with in the judgments of "* 
the Courts, that questions relating to fixtures between 
the representatives of tenants for life or in tail and 
the remainder-man, are to be construed less libe- 
rally than in the case of a common tenant and his 
landlord. (6) There does not, however, appear to 
be any case, the determination of which has pro- 
ceeded upon a known or recognised distinction be- 
tween these parties. For it cannot, upon authority, 
be affirmed of any specific article, that it is remov- 
able as between tenant and landlord, but that it is 
not removable as between tenant for life, and the re- 
mainder-man. Lord Hardwicke seems to treat the 
two classes much in the same light, and considers 
their claims to be founded on similar reasons. And, 
although he says that the case of a tenant for life is 
not quite so strong as that of a common tenant, yet 
many of his arguments are drawn from the close 
analogy between them. In like manner Lord Mans- 

(a) See this rule implied by Lord (h) 2 East, 91. 3 East, 51. 
Hardwicke in respect of the cider- 
mill, ante^ p. 128. 

K 3 
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field appears to consider that the rule in respect of 
trade holds equally in the one case as in the other. 
And even in Elwea v. Maw^ where the distinction is 
most pointedly laid down, the explanation which Lord 
EUenborough gives of the leading decisions relating 
to fixtures, proceeds upon a principle that is alike ap- 
plicable to every description of claimants, (a) How- 
ever, as this distinction has been so often noticed by 
the highest authorities, it would not be safe to dis- 
regard it in practice. And this general observation 
may be offered on the subject : — that, although every 
thing which belongs to the representative of a tenant 
for life or in tail, on the ground of its relation to trade, 
may be considered a fortiori removable by a tenant 
against his landlord, a decision between these latter 
parties must not be relied upon as forming a conclusive 
ground of determination, where the claims of the 
former individuals are in question. Nevertheless, 
from the analogy which prevails between the two 
classes, it will always be found useful, in deter- 
mining the rights of tenant for life or in tail, to 
consult any corresponding cases that have been decided 
between a common tenant and his landlord. 

Particular There does not appear to be any reason assigned 

faYoured. iu the judgmcuts of the Courts^ why the general rule 

of law should be construed most strictly in the case 
of heir and executor, and most liberally in the case 
of a common tenant. Perhaps, in addition to the 
known partiality of the law towards the interests of 
the heir, the reason may have been, that the Courts 
considered that it was not equally necessary to relax 

(a) See ante^ p. 34. 
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the general rule iix respect of each description of 
claimants ; and that the objects of public policy might 
be attained by a slighter deviation from the ancient 
strictness where one class of individuals was con- 
cerned, than in the case of others. For, as there is 
no oommunity of Interest in respect of fixtures between 
a tenant and his landlord, the tenant would generally 
be deterred from making expensive improvements for 
the benefit of his trade, if he were compelled to 
leave them at the end of his term. Whereas the 
interest of a tenant for life is often (as in family 
settlements) connected intimately with that of the 
remainder-man. And in the case of a tenant in fee, 
the question is merely one of real or personal assets ; 
and whether the property after his death is trans- 
ferred to his real or his personal representative, is a 
consideration which probably would not at all influence 
him in making annexations to his freehold, (a) 



The practical inference to be deduced from the 
observations in the foregoing pages is, that in ascer- 
taining whether a particular article set up in relation 
to trade, forms part of the personal estate of tenant 
for life or in tail, the first inquiry will be, whether it 
is governed by the case of the fire-engines, or that of 
the dder-mill decided between the executor and the 
heir of the deceased owner in fee. The analogy of 
the different cases between landlord and tenant may 
next be resorted to; with that caution, however, which, 
it has been seen, is necessary on such occasions. In 
every instance, the general principles of trade fixtures, 

(a) See the judgments in Fisher v. Dixon^ Dom. Fr. referred to ch. iv. 
potL 

K 4 
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as they apply to each class of individuals, must be 
borne in mind. And, lastly, regard must be paid to 
all those circumstances arising out of each particular 
case which have been particularly alluded to in the 
concluding part of the first section of the preceding 
chapter. For, from Lord Hardwicke's observations 
upon this subject, it will appear that, besides other 
considerations, the question whether part of the real 
or the personal assets may be materially affected by 
the TVature and construction of the article, its value to 
the inheritance, and the injury its removal will cause 
to the estate, (a) 

It is, indeed, not unreasonable to expect, that, at the 
present day, a decision of the Courts would carry the 
relaxation in favour of the personal estate further 
than to the removal of mere machinery, like the fire- 
engines before Lord Hardwicke. For in the time of 
Lord Hardwicke, Poole's case was the only reported 
authority which expressly recognised the exception 
in respect of trade fixtures. Whereas, since that 
period, the general principle of the exception has been 
gradually extended, and has been acted upon by the 
Courts with increasing liberality, (b) 



(a) As to the effect of custom in 
questions of fixtures, see ante, p. 4^. 

(b) It is presumed that the ex- 
ecutor will have a reasonable time 
for the removal of fixtures after the 
death of his testator. Vide 22 £d. 4. 
p. 27. Cro. Jac. 204. A question, 
however, might arise, whether if he 



sheuld be guilty of neglect in taking 
them away, it would amount to an 
abandonment of them ; or whether, 
as far as respects the claim of the 
executor, the property will not 
continue in the nature of person- 
alty. 
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Section II. 

Of the Right of the Personal Representatives of Tenant 
for Life or in Tail^ in respect of Fixtures put up for 
Ornament or Convenience. 

In the preceding section it was observed, that the 
only direct authorities relating to fixtures put up by 
tenants for life, or tenants in tail, were those of Lawton 
V. Lawton^ and Lord Dudley v. Lord Warde; and 
these, it has been shown, were decided upon the 
ground of an exception in favour of trade. But besides 
trade erections, there are also articles of another 
description, which, though fixed to the freehold, raay 
be considered in the nature of personal estate ; viz. 
matters of ornament and convenience. 

The riffht of the personal representative of tenant Matten of 
for life or in tail to take away matters of ornament penonai esute. 
or convenience, is to be inferred from the circum^- 
stance that fixtures of this description have been 
allowed to form part of the personal estate of a de- 
ceased tenant in fee. This inference is warranted by 
the rule laid down in the preceding section, (a) And 
it will be recollected, that a similar mode of reason- 
ing was used in investigating the claims of a common 
tenant against his landlord, where, perhaps, the 
analogy is not quite so direct as in the present case. 

(a) See cmte^ p. 132. 
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Tapestry, fur- 
naces, grates, 
&c. 



Analogy of 
decisions be- 
tween land- 
lord and te- 
nant. 



It will not, however, be found, that the claims of 
the personal representatives of tenant for life or in 
tail, in matters of ornament, &c. can be carried to any 
great extent upon the authority of decisions between 
heir and executor. For, on referring to the cases cited 
in chap. iv. sect. 2., it appears, that the articles 
which an executor of a tenant in fee has been held 
entitled to take, as part of the personal estate, consist 
merely of hangings^ glasses^ and tapestry nailed to the 
walls of a house, furnaces^ grates^ iron hacks to chimnies^ 
and such like, (a) These instances, therefore, only 
establish an indulgence extending to things which 
subsist as complete chattels in themselves, and which, 
having been put up as mere ornamental furniture, or 
for temporary domestic convenience, are not united 
to the fabric of the house by any permanent or sub- 
stantial annexation. 

. It is very questionable whether it would be safe to 
conclude, that a matter of ornament put up by a 
tenant for life, &c., might be claimed as personalty 
by his executor, on the ground that it would be a 
removable fixture, as between landlord and tenant. 
Upon this subject the reader will find some observ- 
ations in the concluding part of the last section ; and 
he will collect from thence how far the decisions in 
favour of a common tenant may be applied to questions 
between tenants for life, &c. and those in remainder. 
It would seem, indeed, from some expressions of Lord 
Hardwicke and Lord Mansfield, mentioned on a 



(a) See the cases of Sqider y. Harvey ^ Sir. 1141.; and Btck v. 
Mayer, 2 Freem. 249. Harvey v. Rebow, 1 P. Wms. 94. 



senratioDs. 
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former occasion (a), that these Judges were disposed 
to give a very liberal construction to the privilege of 
the personal representative ; for they appear to con- 
sider that he is entitled to remove things which have 
been put up for the general improvement of the 
estate. There is, however, no instance in which the 
Courts have acted upon this principle : and it would 
by no means be safe to rely upon it in any practical 
question. 

In the absence, therefore, of direct authority upon General ob- 
the subject, cases respecting the right of the per- 
sonal representatives to things set up by tenants for 
life or in tail, which cannot be brought within the 
class of trade fixtures, must in general be left to be 
inferred from determinations between the heir and 
executor of the owner in fee. And where none of 
those determinations are in point, the question 
whether part of the real or personal estate, must be 
examined with reference to the general principles on 
which the exception in favour of matters of ornament 
has been allowed in other cases. It will always, how- 
ever, be material in the practical application of those 
principles, to take into consideration the manner in 
which the article is constructed and affixed, and the 
injury which may be occasioned to the reversionary 
interest by its removal, {b) 

(o) See anient p. 190. m notU, (b) See the obfervations in the 

concluding part of sect. 4. of ch»p. ii. 
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Section III. 

Of the Rights of Tenants for Life or in TaU, during 
their Lives j in respect of Fixtures. 

The two former sections have treated of the right 
of property in fixtures after the death of a tenant 
for life, or a tenant in tail : and the rules laid down 
were intended to apply only to the claims of the 
personal representatives of those individuals, as against 
the party who has succeeded to the estate in re- 
version. But it might be useful to inquire what 
are the privileges of the tenants themselves in respect 
of things they annex to their own freehold ; and to 
distinguish between the powers they possess from 
the general principles of tenure as incident to their 
estates, and those which they derive under the law of 
fixtures. 

Right of te. And first with respect to a tenant in tail. There 

nant in tail, 

can be no doubt that a tenant in tail, by reason of 
the nature of his estate, and independently of the law 
of fixtures, may remove whatever he has affixed to 
the premises, without reference either to the mode 
of its annexation, or the purpose for which it was 
put up. For a tenant in tail may commit every kind 
of waste; and a court of equity will in no case 
whatsoever restrain him by injunction, (a) The same 
observation holds in the case of the grantee of tenant 

(a) Perkins, b. 58. Cas. Temp. And see 1 Cru. Dig. Tit 2. cL 1. 
Talb. 16. 2 Vem. 251. 3 Mad. 532. Beet. 32. 
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in tail ; and if there be subsequent grantees, it applies 
to them also, (a) The tenant in tail, however, must 
exercise his powers during the continuance of his 
estate ; for at the instant of his death they cease (6) ; 
and the right which survives to his personal repre^ 
sentative, under the law of fixtures, is of a very 
inferior nature. 

Secondly, with respect to a tenant for life — Rigbtofte- 
although in general he is not permitted to commit 
waste of any kind, but is impeachable for it, unless 
the contrary is provided by positive limitation (c), 
yet, by inference from the right which it has been 
seen is possessed by his executor after his death, it 
must be concluded that he is entitled during his life, 
to remove the same description of things that his 
executor might claim as part of the personal estate* 
And since the tenant for life is punishable for every 
act of waste, it is apparent that his title to sever a 
thing from the freehold cannot arise from a power 
incidetit to his estate^ but accrues to him by virtue of 
the law of fixtures only. 

By the same mode of reasoning it may be inferred, Tenant /»iir 
that if a person is tenant pour auter vie^ he will have 
all the rights after the death of cestui que vie^ that his 
own executor would have if he were tenant for his 
own life. 

But if the tenant for life holds his estate without Tenant for 
impeachment of waste^ his situation is altogether dif- im^^Likmad, 
ferent. For in this case his powers are much more 
extensive, and, like those of tenant in tail, arise 

(a) 3 Leon. 121. 7 Bac. Abr.260. (c) 1 Cru. Dig. Tit. 3. ch. 2. 
(5) Cru. Dig. vhi tup. 
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merely out of his estate. So that, whenever he 
severs a thing from the freehold, he must be con- 
sidered to do it by virtue of a right quite inde- 
pendent of the law of fixtures. Still, however, the 
interest of tenant for life without impeachment so far 
differs from that of tenant in tail, that if a case may 
be supposed where the removal of an erection put 
up by the tenant for life himself, would, from its 
circumstances, amount to an act of m^alicious waste 
or destruction, it is conceived that he would not be 
allowed to take it away, (a) 

The distinction between the rights which belong 
to a tenant from his not being impeachable for waste, 
and those which he derives from the law of fixtures, 
is pointed out by Lord Holt. He observes, in Pookas 
case (6), (in reference to the taking of fixtures in 
execution,) that the case of tenant for years without 
impeachment is not like that of a common tenant. 
In the former case, he allowed that the sheriff could 
not cut do^vn and sell, though the tenant might; 
and the reason was, because in that case the tenant 
had only a bare power without an interest : but a 
common tenant has an interest as well as a power, 
as tenant for years has in standing com, in which 
case the sheriff can cut down and sell. 



(a) There have been many im- 
portant decisions upon the restraints 
imposed in Chancery, on the clause 
*^ wWunU impeachment of toaste.^ 
See Vane v. Lord BemardL, 2 Vem, 
738. S.C. Prec. Ch. 454. 1 Eq. 
Ab. 399. 1 Salk. 161. R6U v. So- 
merviUe^ 2 £q. Ab. 759. Packington 
y. Packington^ 3 Atk. 216. Aston 
V. Aston, 1 Ves. 264. O'Brien v. 



O'Brien, Amb. 107. ^raihmore v. 
Bowes,2^T, Rep. 88. Marq.Dotm- 
shire, v. Lord Sands, 6 Ves. 107. 
Lord Tamworih v. Lord Ferrers^ 
6 Ves. 419. Day v. Merry, 16 Vet. 
375. See also 1 Br. Rep. 166. 2 
Atk. 383. 16 Ves. 185. lT.R.56u 
Com. Dig. Tit. Chancery, D. 11. 
{h) 1 Salk. 368. 
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The riffhts of a tenant in tail after possibility 0/ TeDant aprw 

nosaihiliht 

issue extinct^ in removing things affixed to the free- 
hold, may be considered as being the same as those 
of a tenant for life without impeachment of waste, (a) 
But the grantee of tenant in tail apres possibility is 
in the situation of a bare tenant for life, {b) 

A tenant by the courtesy is punishable for waste, Tenant by the 
like a common tenant for life. So likewise is a 
tenant in dower, (c) And hence the rights of these 
parties in fixtures will resemble those which belong 
to tenants for life. 

From comparing the rights enjoyed by the owners Rights of te- 
of these several interests and by their personal re- &c., and of 
presentatives, it may be seen that the privilege of compared, 
removing fixtures after the determination of the 
particular estate does not arise out of the principle, 
that whatever a testator might have removed in his 
lifetime, his executor is entitled to remove after his 
death. For it has been shown, that the rights of 
tenants in tail, and tenants for life, dilffer both in 
nature and degree ; whereas the rights of their ex- 
ecutors are in all respects similar. The distinction 
seems to be, that in the case of tenant in tail or 
tenant without impeachment of waste, the testator 
removes articles affixed to the freehold simply by 
reason of a power incident to an estate in land ; 
whereas the right of the executor is communicated 
to him by the law with a view to public benefit and 

(a) 4 Co. 62. 11 Co. 79. 1 Roll. (b) 3 Leon. 241. Co. Lit. 28. a. 
Rep. 177. 15 Ves. 419. 430. 2 (c) 2 Inst. 145. 301. 353. 
Preem, 53. 278. 2 Show. 69. 2 Eq. 
Ab. 757. Com. Dig. Chanc. D. 1 1. 
Boct Stnd. Dial. 2. ch. 1. 
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convenience. The analogy of the doctrine of emble- 
mentSj which is frequently of use in explaining the 
law of fixtures, seems, in this instance, calculated to 
mislead. 

Many legal inferences of a curious nature appear 
to result from the comparison here suggested. Thus, 
in respect of the rights of the executor of a tenant 
in tail: — it is apprehended, that if his testator 
leaves issue in tail, the executor- will not be en- 
titled to greater privileges as to fixtures against 
the heir in tail, than the executor of tenant in fee 
simple may be found to have against the heir in 
fee; although the heir in tail takes per formam 
doni. Consequently, the right of the executor of a 
tenant in tail may vary according as it is opposed to 
that of the heir in tail, or to that of the remainder- 
man and reversioner. That is to say, if there he any 
difference between the right of an executor against 
the heir in fee simple and the right of an executor 
of tenant in tail against the remainder-man and re- 
versioner, the same difference will be found between 
the right of the executor of tenant in tail against the 
issue in tail, and that of the executor of tenant in 
tail against the remainder-man and reversioner. It 
would not, however, be proper to enter further into 
questions of this nature, since the legal authorities 
appear to be wholly silent upon them. The object 
of the present section has been principally to illus- 
trate the principles laid down in the first chapter of 
the work ; and it is obvious that this illustration could 
not have been offered at an earlier period, nor until 
the rights of the several parties whose claims have 
been examined had been fully developed. 
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Section IV. 

Of the Right to Fixtures put up by Eccksiasticcd 
Persons : and herein of Dilapidations. 

To this chapter may, perhaps, most conveniently be Remotai ©r 
referred another description of cases, in which the ecciesu»ticai 
right of removing property annexed to land occa- p*"**"** 
sionally comes in question ; and this is in the instance 
of persons holding ecclesiastical benefices. 

The claims arising between these persons and their Their rights 
successors, in respect of annexations made by them thOTe*oftenanu 
to the freehold, seem very nearly to resemble those ^*^' **^*' **• 
which have been tjie subject of the preceding sec- 
tions. And, accordingly. Bishop Gibson in his 
Codex (a), in treating of dilapidations, refers to the 
cases of Beck v. Rebow^ Cave v. Cave, and Herlaken- 
den's case, which have frequently been cited in this 
treatise. And he says, that " he sets them down as 
" parallel to the disputes which sometimes happen 
" between succeeding incumbents and executors of 
" their predecessors, as to what may or may not be 
" taken away, and how far the taking of them away 
" shall be accounted dilapidation." 

The questions generally in dispute between eccle- May remove 

haiurings, 

siastical persons relate to matters of ornament or grau^&e. 
convenience erected in the parsonage-house, &c. by 
the resident incumbent. And, with respect to things 
of this description, it is laid down by the author of 

(a) 6ibflon*8 Cod. Jar. Eccl. p. 752. 

L 
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« 

the Ecclesiastical Law (a), that " If an incumbent 
" enter upon a parsonage-house, in which there are 
" hangings^ grates^ iran^backs to chimnieSy and such like, 
" not put there by the last incumbent, but which 
" have gone from successor to successor, the execu- 
^^ tor of the last incumbent shall not have them, but 
" it seemeth they shall continue in the nature of 
" heir-looms : but if the last incumbent fixed them 
" there only for his own convenience, it seemeth that 
" they shall be deemed as furniture, or household 
" goods, and shall go to his executor." 

It may therefore, it is conceived, be laid down, 
that an incumbent or his executor will, in general, 
be entitled to fixtures of the same description as 
those which form part of the personal estate of a 
deceased tenant for life, and which have been de- 
scribed in the second section of this chapter. 

OrDAmenu of The omamcuts of a bishop's chapel are considered 
do Do^ pL^to by the law as in a manner fixed to the realty, and 
the executor, j^ ^^ nature of heir-looms. And on the vacancy of 

a see, they pass to the succeeding bishop, and do not 
belong to the executors of the deceased party, as in 
the case of other chattels, the property of a sole cor- 
poration, {b) 

RemoTai after Where an incumbent voluntarily determines his 
resigna on, ^^^^ interest, either by accepting a benefice, or by 

resignation, it may be concluded that he would not 
be allowed afterwards to remove his fixtures. On 
the same principle that he is not in such a case 



(a) Burn's Eocl. Law, p. 304. Yearbook, 21 Edw. 3. 48. Coneri^ 
(h) Bishop of CotUMb case, caae, 12 Rep. 106. 
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^titled to emblements, (a) Perhaps^ however, it may 
be thought, that the right of removal would not be 
altogether abandoned until the possession of the 
fixtures is actually relinquished ; in conformity with 
the doctrine laid down in the case of Pentan v- i?o- 

4 

bart and other cases, as explained in a former 
chapter, (b) 

Dilapidation is a kind of ecclesiastical waste, and DUapidations. . 
is thus defined by Degge in the Parsords Counsellor^ 
p. 134- : " A dilapidation is the pulling down, or de- 
" stroying in any manner, any of the houses or 
" buildings belonging to a spiritual living, or the 
" chancel ; or suffering them to run into ruin or de- 
" cay ; or wasting and destroying the woods of the 
" church ; or committing or suflfering any wilful 
" waste in or upon the inheritance of the church." 
The species of waste that constitutes dilapidation is 
gach as is committed to the rectory house, bams, out- 
buildings, &c., belonging thereto, and to the woods, 
hedges, and fences of the same(c); as also to the 
chancel of the church. These the incumbent for the 
time being is bound to keep in good and substantial 
repair. But it is confined to these things, and to 
fixtures and other annexations which become part 
and parcel of the freehold : and therefore a neglect to 
cultivate the glebe land in a husband-like manner 
does not amount to dilapidation* {d) 

(a) Bvlwer v. Bvluxnr, 2 Barn, k (d) 4 B. & Ad. 826., Bird v. 
Aid. 470. See po*L, ch. iv. Relph. 

{h) Bee oii/e, p. 97. 

(c) 4 M. & S. iSd. 2 Ad. & 
EL 773. 

L 2 
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bl^"^^»gainst "^^^ remedy for dilapidation is in its nature similar 
whom. iq that provided against the owners of particular 

estates. For bishops, rectors, parsons, vicars, and 
other ecclesiastical persons, are considered in ques- 
tions respecting the waste of lands which they hold 
jure eccksicB^ as tenants for life, (a) 

An action lies at the common law for dilapida- 
tion, upon the custom of the realm (b) ; though the 
right to sue in the temporal courts was not settled 
till the case of Jones v. HiU (3 Lev. 268. Carth. 224. 
S. C.) It lies also in the spiritual courts by the ca- 
non law. (c) And remedies have moreover been pro- 
vided by particular statutes, 13 Eliz. c. 10., 14 Eliz. 
c. 11., 17 Geo. III. c. 53., 57 Geo. III. c. 99. (d) 
The action may be brought by the successor against 
the predecessor if living, or if dead, then against his 
executor, &c. The action against the executor of 
the tort feasor was in this respect an anomaly, and 
an exception to the general rule that actio personalis 
moritur cum persond. (e) 

Party luing g^t jf ^jj^ succcssor havc uot the legal estate in 

must have toe ^ 

legal estate, the parsonagc-house, lands, &c. he cannot bring an 

action for dilapidations. (/) If, however, the suc- 
cessor, being entitled to the legal estate, is put into 



(a) 2 Roll. Ab. 813. Roll Rep. siastical person dilapidates the pa- 
86. Amb. 176. 2 Atk. 217. trimonj of the chinch. 3 Bl. Com. 

(b) Lil. Ent 21. 67, 68. 2 T. 91. Degge, pt 1. c. 8. p. 92. 
R. 630. 3 BL Com. 91. fVootTB case, cited 12 Mod. 237. 

(c) Respecting the proceedings in 3 Inst. 204. Godbolt's Rep. 259."^ 
the ecclesiastical court, see Gibson^s (e) See poit^ Ft. IL c. i. § 1. 
Codex, 751. et seq, 1499. et seq., (/) Wright y. SmithieSy 10 East, 
and 3 Bl. Com. 91. 409. Browne v. Ramsdeti^ 8 Tannt 

(d) It is said also to be good 559. 2 B. Moore, 612. S. C. 
cause of deprivation if an eccle- 
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possession of a part of the glebe, it is equivalent to 
an induction into the whole, (a) 

Upon an exchange of livings by agreement, after On exchange 

,. . . T»T . . , of livings. 

mutual institution and induction one incumbent may 
sue the other for dilapidation ; and this although 
neither party at the time may have contemplated any 
such claim. For they have the same rights as in a 
common case of presentation ; and it cannot be im- 
plied in such an agreement that either party was not 
to be liable for dilapidations, (b) 

A prebendary, or his personal representative, is Prebendary. 
liable to the successor for the waste of a prebendal 
house, (c) So also a sequestrator may be sued for Sequestrator, 
dilapidations, (d) 

An action for dilapidations lies by the succeeding vicar accept- 

,. J r-ixi- -I *°Jf* benefice- 

vicar against his predecessor, who, by taking a bene- 
fice, had lost his vicarage, (e) 

But it has been held, that a curate appointed Curate with 

11. . If 111 1 1 • ^ institution or 

by the impropriator, and licensed by the archbishop, induction. 
but not instituted or inducted, is not liable to be 
sued for dilapidations. (/) 

The examples here offered will be sufficient to General 

, liability of 

point out the general doctrine of the law concerning incumbent*. 
dilapidation. The subject has been discussed and 
considered at great length in a modem case. Wise v. 



(a) Bvlwer t. Btdtoer, 2 Barn. & (c) Radcliffe t. UOyley, 2 T. R. 

Aid. 470. 630. 

(6) Dawnes y. Cmig, 9 M. & (d) Hubbard t. Beckford, 2 Hag. 

W. 166. And see this case as to Consist. Rep. 307. WUnfidd y. 

tlie yaliditj of an agreement to WaOd'My 2 Phillimore*s Rep. 1. 

wahre a claim for dilapidations un- (e) Vin. Abr. Dilapidations, 

der ittch circumstances. (/) Pawley v. Wisemany 3 Keb. 614. 

L 3 
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Metcalfe (a)j in the King's Bench; in which the lia- 
bility of the incumbent and his representatives, and 
the principle upon which the compensation for dila- 
pidations is to be estimated, are very cleariy defined. 
The rule laid down by the court is, that the incum- 
bent is bound, not only to sustain and repair the 
parsonage house, buildings, &c. &c., but even to 
restore and rebuild them if necessary, according to 
the original form, without addition or modem im- 
provement- But this obligation extends only to that 
which is useful^ not to such as is matter of ornament 
or luxury ; such as papering, whitewashing, or paint- 
ing, except so far as is necessary to preserve the 
timber from decay. 

For fiirther information on this subject the reader 
i^ referred to the authorities cited in the notes, (b) 



(a) 10 B. & C. 299. 

(b) Viner's Abrid. DilapidatioDS^ 
with Serjt. Hill's notes, in Lincoln's 
Inn Librarj. Stillingfleet's Eccle- 
siastical Cases,* part i. p« 60. et seq, 
Degge's Parson's Counsellor, by El- 
lis, p. 134. etseq. Gcdolphin Rep. 
173. et seq, Watson's Complete 
Incumbent., p. 399. Gibson's Co- 
dex, 751. etseq. Bum's Ecclesias- 
tical Law, Dilapidations. Woode- 



son's ViB. Lect. vol. iii. 205. 
Cripp's IVeatise, 276, et seq. Bird 
V. Relph, 2 Ad. & El. 773. And 
see Stat. 13 EKz. c. 10. 14 Elix. 
o. 11. 17 Geo. 3. c. 53, 57 Geo. 3. 
c. 99. 1 & 2 Vict. c. 106. § 41. 
See also as to }Ht)ceeding8 for 
waste, hj action, and bj prohibi- 
tion, and injunction, in the second 
port of this work ; also B«1L Rep. 
335. 11 Rep. 49 a. 
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CHAPTER IV. 

OF TH£ BIGHT TO FIXTURES BETWEEN HEIR AJTD EXE- 
CUTOR. — AND HEREIN, OF CHARTERS, HEIR-LOOMS, 
EMBIiEMENTS^ ETC. 



Section 1. Of the Right of the Executor to Fixtures put 

up for Trade, or for Trade combined with 
other Objects. 

Section 2. Of the Right of the Executor to Fixtures put 

up for Ornament or Convenience. 

Section 3. Of Charters, Heir-Looms, Emblements, &c. 



Section I. 

Of the Bight of the Executor to Fixtures put up for 
Trade, or for Trade combined with other Objects. 

There is a third class of persons, according to the Fixtures be- 

T • • J 1. x-L "L • • ^ .1 1 tween heir and 

division proposed at the beginning of the second executor, 
chapter, between whom questions as to fixtures not 
unfrequently arise; viz. the personal representative 
and the heir of a tenant in fee. The respective 
claims of these individuals in things affixed to the 
fireehold remain now to be considered, (a) The 
simple inquiry is this: — If the owner of the inherit- 
ance annexes a personal chattel to the soil, in whom 
will the right of property in it vest after his decease ; 

(a) For the right to fixtures as vUee of a tenant in fee, the reader 
bettr e en the executor and the de- is referred to ch. v., past, 

L 4 
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in his personal representative, or in the heir who 
takes the inheritance in the land ? 

There appears to be more uncertainty in the doc- 
trine of fixtures, as it applies to the case of heir and 
executor, than to that of any other class of persons. 
And as the difficulty seems in this instance to relate, 
not merely to the extent of the executor's right, but 
to the existence of the right itself, it may be proper, 
before proceeding to an examination of the cases, to 
consider the early opinions upon this subject, with 
more attention than was thought necessary when 
considering the claims of other parties. 

Ancient In the early periods of the law, it was considered 

an inflexible rule, that whatever was affiixed to the 
freehold should descend to, the heir as part and parcel 
of the inheritance. On referring to the authorities, 
it will be found that so long ago as in* the reign of 
Henry VII. questions between the executor and 
the heir as to things set up by the owner in fee, 
came before the courts : and it was then clearly 
laid down, that the executor was not entitled to any 
thing that was connected with the testator's free- 
hold. 

Thus, in the Year-book 20 Hen. 7. c. 13., trespass 
was brought by the heir against the executors of an 
owner in fee for taking away a furnace fixed with 
mortar to the freehold. And the court held that the 
taking by the executors was tortious. 

In another case, in the Year-book 21 Hen. 7. c. 26., 
an action was brought against an executor for remov- 
ing a fiimace which was not fixed to the wcdls^ but 
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to the middle of a house. On this occasion the court 
thought that the circumstance of the annexation 
being to the earth only, would not support the exe- 
cutor's claim to the fiimace, though it might give a 
lessee a right to it. They held, therefore, that the 
furnace belonged to the heir, and that the action 
well lay by him. And it was said by Kingsmil J. 
that the furnace, after it is fixed to the freehold, is 
incident to, and becomes parcel of, the freehold; 
and that the heir should have posts fixed to the 
ground by the ancestor ; and so of vats fixed in a 
brewhouse or dyehouse : for " when they are fixed 
they are for the continual profit of the house ; and 
therefore it is more reasonable that the heir should 
have them, to whom the freehold to which they are 
joined belongs, than the executors, who have nothing 
to do with the fi^eehold." And Reid Ch. J. observed, 
"The executors shall have all manner of chattels 
which were their testator's ; but it is where they are 
properly in the nature of chattels ; therefore here, 
when this furnace is fixed, it is, as it were, a thing 
of a higher nature, and in a manner is made incident 
to this, as in the case put of tables dormant, the 
heir shall have them, and not the executor : and for 
this reason, that when they are joined to the inherit- 
ance, it is agreeable to reason that they should pass 
with the inheritance." 

The same principle appears to have governed the 
decision of a case reported in Keilwey (88.), Hil. 
T. 22 R. 7. See also the Year-book 8 Hen. 7. 12. 
Owen, 71. Cro. Jac. 129. 4 Rep. 63, 64. (a) 

(a) Vide also Br. Ab. tit. Chat- *^ The same law of paling, and win- 
tela, pi. 7. (citing the above cases.) dows, and posts or doors of a house. 
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Text writers. The several eaxij text-writers, who have treated 

of the respective claims of the heir and executor, 
express themselves in exact conformity with these 
cases. In Swinburne's Treatise of Wills (a), the 
author, in stating what matters are to he put into 
the inventory of the executor, observes, that " glass, 
annexed to the windows of the house, is parcel of 
the inheritance, and the executor shall not have it. 
The like may be concluded of wainscot, howsoever 
it may be affixed ; and if the executors should re- 
move it, they are punishable for the same. And not 
only glass and wainscot, but any other such like 
things affixed to the freehold, or to the ground with 
mortar and stone : as tables dormant, leads, bayes, 
mangers, &c., for these belong to the heir, and not 
to the executor." 

So, in Shepherd's Touchstone (i), it is said that an 
executor or administrator " shall not have the in- 
cidents of a house, as glass, doors, wainscot, and the 
like, no more than the house itself; nor pales, walls, 
staulks," &c. And again, " tables dormant, furnaces 
of lead and brass, and vats in a brew and dye house, 
• standing and fastened to the walls, or standing in or 
fastened to the ground in the middle of the house 
(though fastened to no wall) ; a copper or lead fixed 
to the house ; the doors within and without that are 

they shall go to the heir, and yet waste may be committed of it, for it 

they are not fixed. Bnt it is not a is a parcel of the house, and shall 

perfect house without them.** It is descend as parcel of the inheritance 

then added, " the contrary of glass, to the heir, and the executors shall 

for the executor shall have this : not hare it. 4 Co. 64. Heridkeu- 

for the house is perfect without the derCs case. Went. Of. Ex. 62. 

glass. Per Pollani, quod non fuit (a) Ft. 6. s. 7. p. 758. (7th ed.) 

negatum** See also Br. Ab. tit. id. 256. And see Godolphki*8 Orp. 

Executors, 95.; RolFs Ab. 819.; Leg. pt. 2. c. 14. Law of Test 

Bac. Ab. Executor, H. 3. Of glass, 380. 

however, Lord Coke observes, that (h) Pp. 469, 470. 
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hanging and serving to any part of the house, shall 
not go to the executor or administrator to be divided 
and sold from the house, albeit the executor or ad- 
ministrator have a lease for years of the house, and 
by that means hath the house also. But if the glass 
be from the windows, or there be wainscot loose, 
or doors more than are used, that are not hanging 
or the like, these things shall go to the executor or 
administrator." 

The same doctrine is laid down in Wentworth's 
Office of Executors, (a) And among other things, 
mill-stones, anvils (fc), doors, keys, and window- 
shutters are enumerated, of which it is said, none of 
these be chattels, but parcel of the freehold, or there- 
unto pertaining, and therefore shall not go to the 
executors. 

So, in in Noy's Treatise (c), ** The heir shall have 
not only the glass and wainscot, but any other of 
such like things affixed to the freehold or ground, 
as tables, dormants, furnaces, vats in the brewhouse 
or dyehouse." And again, *' All chattels shall go to 
the executor, as/vats and furnaces fixed in a brew- 
house or dyehouse by the lessee, but if they be fixed 
by tenant in fee, the heir shall have them." 

On referring to authorities of a still later date, it 
will be found that the rule of law is laid down with 
the same degree of strictness in favour of the heir. 
Thus, in Comyn's Digest (J), it is said, that goods 

(a) P. 62. This and tlie work last Mud the ooncludiiig page of this 

eked are attrib«ted to ihe same aa- section, 

thor, Mr. Justice Doddridge. (c) Pp. 289. and 144. (9th ed.) 

(by As to mill-stones and anvils, (d) Tit. Biens, B. 
Me post, Part 11. eh. 11. § 1.; 
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and chattels annexed to the freehold go to the heir, 
as the glass in a window, the doors and locks of a 
house. And the author refers to several of the fore- 
going cases. To the same eflfect is the doctrine laid 
down in Bac. Ah. vol. iii. p. 63., and in Vin. Ah. 
vol. ii. p. 166. (a) 

Sir Michael Forster, in his Report of Crown Cases, 
in discussing the question whether a cupboard or 
chest let into a wall is so far a part of the house, as to 
make the breaking it open to be burglary at common 
law, or an oflfence within the statutes respecting 
housebreaking, considers that in general the annexa- 
tion of articles of this description makes them part 
of the freehold, and the property of the heir ; though 
the rule in criminal cases is otherwise, in favorem 
viice. He says, " With regard to cupboards, presses, 
lockers, and other fixtures of the like kind, I think 
we must, in favour of life, distinguish between cases 
relative to mere property, and such wherein life is 
concerned. In question between the heir or devisee 
and the executor, those fixtures may with propriety 
enough be considered as annexed to and parts of the 
freehold. The law will presume that it was the 
intention of the owner under whose bounty the exe- 
cutor claimeth, that they should be so considered ; 
to the end that the house might remain to those, who, 

(a) It has been lud down that No/s Max., 119. (9th ed.) Higgan 
dung in a heap is a chattel, and t. Mortimer, 6 G. & P. 616.; Bletceit 
goes to the executor ; but if spread v. Tregotmmg, 3 Ad. & £1. 554. 
upon the land, so that it cannot be and the judgments of Littledale J. 
taken without taking the soil with and Patteson J. in that case. In 
it, then it is accounted parcel of the the civil law dunghills were con- 
freehold. Sty. 66. ; Aleyn, 32. S. C. sidered accessories of the soil, 
nomine Carver v. Pierce, See also 
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by operation of law or by his bequest, should become 
entitled to it, in the same plight he put it, or should 
leave it, entire and undefaced. (a) 

Such, therefore, was the established rule of law Modem 
with regard to annexations to the freehold, as observed ®®***°"*- 
with great rigour for a long period of time. But this 
strictness has, in later times, given way to a more 
liberal construction in favour of the executor and the 
personal estate in certain cases ; and a departure from 
the ancient rule, with regard as well to fixtures put 
up for trade, as to those put up for other purposes, 
has been recognised, to a certain extent, by several 
modem authorities which are entitled to the highest 
consideration. Many, however, have hesitated to 
acquiesce in the propriety of this departure from the 
general rule. And with respect to the particular 
class of fixtures which are put up in relation to trade, 
an important judgment of the House of Lords in a 
recent case appears to throw very considerable doubt 
upon the authorities in question. For in that case it 
was laid down that the principle upon which a relaxa- 
tion in fevour of trade is founded, is not applicable to 
questions between the heir and executor of the owner 
of the inheritance. 

Such appears to be the result of the case of Fisher^ 
App. V. DixoTij Resp. (Dom. Proc. June, 1846.) (b) ; 
as far at least as respects machinery put up by the 
owner of the inheritance for the purpose of the bene- 
ficial enjoyment of the land, in the trade and business 
he carries on there, and which is necessary for such 

(a) Cr. Cas. 109. (b) 12 CI. & F. 212. 
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enjoyment. This decision it will of coarse be ne- 
cessary to consider at length. But as it is the first 
instance in modern times in which this restriction has 
been expressly laid down, and the effect and operation 
of this restriction in particular cases remains yet to 
be determined, it will be proper first to review the 
several authorities above alluded to, in which a re- 
laxation in favour of the personal estate has been 
allowed in things partly or wholly essential to trade. 

Cider mills. There is no case to be met with in the reports, in 

which an exception^ in favour of trade fixtures was 
allowed as between executor and heir, until after the 
indulgence had been confirmed to a common tenant 
on the authority of Poole's case, {a) For the first 
instance in which this principle appears to have been 
recognised as between these parties is in a decision of 
Chief Baron Comyns respecting a cider-miU. In an 
action of trover brought by an executor against the 
heir for a cider-miU let into the ground, and affixed 
to the freehold, the Chief Baron held at Nisi Prius 
that it was personal estate, and directed the jury to 
find for the executor. 

This decision was mentioned for the first time in 
the discussion of the case of Lawton v. Laictofi. (b) 
Lord Hardwicke, on that occasion, approved of the 
Chief Baron's determination, and speaks of the decision 
with great respect ; and in the case of Lord Dudley v. 
Lord Warde (c), which came subsequently before him, 

(a) Mic. T. 2 Ann. 1 Sdk. 368. deep in the ground^ and iscertainlj 

\h) 3 Atk. 14. It was cited by fixed to the freehold.** 

Mr..WilbrahaTn in argument; and (c) Amb. 114. 

the mill is dest'ribed as ^* let very 
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he said expressly, that his judgments were partly 
founded upon that authority. The case itself is no 
where reported, nor are the facts particularly men- 
tioned. But the ground upon which it is generally 
supposed to have proceeded is, that it fell within the 
rule in favour of trade fixtures, and that the miU was 
to be considered in the nature of personalty, because 
the making of cider was a species of trade. 

Such appears to have been Lord Hardwicke's view 
of the decision. For in one part of his judgment 
m Lawton v. Lawton, he says, that in cases between 
ancestor and heir, as well as between other parties, 
the law " does admit the consideration of public conve* 
" niency for determining the question." And more- 
over he observes, that the rule with respect to fixtures 
is like that of emblements^ which, for the benefit of the 
kingdom, the law gives to the executor, and will not 
suffer them to go to the heir. 

Mr. J. BuUer considers the cider-mill as on a foot- 
ing in this respect with other trading fixtures of the 
same sort, as "brewing vessels, coppers, and fire- 
" engines." (a) As does also Lord Kenyon^ in the 
case of Dean v. AllaUey (ft) And so Lord Ellen- 
borough^ in Elwes v. Mawe^ clearly recognises the au- 
thority of the Chief Baron's decision, and explains it 
by observing that the cider-mill was to be considered 
as properly an accessary to the trade of making 
cider, (c) 

The above-mentioned decision is the only one to 
be found in which it has been expressly held that the 

(a) Bill. N. P. 34. (c) 3 East, 54. 

(ft) 3£8p.C.N.P. 11. 
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exception on the ground of trade operates in favour 
of the personal estate against the claim of the heir.(a) 

It has, howQver, been generally regarded as a valid 
authority ; and is considered to have introduced a 
rule somewhat restraining the rigour of the ancient 
law, and establishing that in certain cases erections 
for the purpose of trade may be removed by the ex- 
ecutor as part of the owner's personal assets. Both 
Lord Hardwicke and Lord EUenborough seem to have 
been of this opinion. For in the case just cited, of 
Lawton v. Lawton^ Lord Hardwicke observes, " It is 
" true the old rule of law has indeed been relaxed 
" chiefly between landlord and tenant and not sofre- 
" quentlyhQivften ancestor and heir at law, or tenant for 
" life; and remainder-man." And with reference to 
the fire-engines in collieries, he says, " I think even 
" between ancestor and heir, it would be very hard 
" that such things should go in every instance to the 
" heir." And Lord EUenborough appears to have 
considered, that the question whether property in 
dispute was part of the real or the personal estate 
depended on the point whether it was properly ac- 
cessary to the realty, or was the means or instrument 
of carrying on a trade. And although the reasons 
assigned by these learned judges for the exception in 
favour of trade differ in some respects (6), yet it may 



(a) In Stevxxrt v. Earl of jBute, a 
testator gave all his waggon-ways, 
&c. and all implements, utensils, and 
things used for the working of his 
collieries, and which might he deemed 
tvt of the nature of personal estate^ to 
be held with the collieries. Under 
this bequest, Jire-engines (among 



other things) were considered to 
pass. 3 Ves. 212. 11 Ves. 657. 
But it does not appear that the 
question as to the fire-engines was 
viewed with reference to the law of 
fiztiires, the principal point in the 
case relating to other property. 
(b) See anle, p. 31. 
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be observed that neither of them intimate that the 
principle of the exception is less applicable to the 
case of ancestor and heir than to that of any other 
parties. 

Again in a recent case, that of Trappes v. Harter (a), 
Lord Lyndhurst C. B., with reference to the pro- 
perty there in. dispute, viz. machinery set up in 
calico-printing works, observes, that it was clear that 
as between landlord and tenant it might be removed 
by the tenant, if put there by him ; " as between heir 
" and executor, it would have passed to the executor. 
" In Lawton v. Lawton^ which was the case of a fire- 
" engine in a colliery, Mr Wilbraham compared it to 
" the case of a cider-mill, which is let very deep into 
" the ground, and is certainly fixed to the freehold ; 
" and yet Lord Chief Baron Comyns, upon an action 
" of trover brought by the executor against the heir, 
" was of opinion that it was personal estate, and 
" directed the jury to find for the executor." And 
after referring to the case of Lawton v. Salmon^ and 
to that of Elwes v. Maice^ his Lordship adds, *' Apply- 
" ing these authorities to the case before them, the 
" Court were of opinion that the machinery erected 
" for the purposes of trade in a neighbourhood where 
" such machiiiery was commonly removed, and was 
** capable of removal without injury to the free- 
" hold, was not to be considered as belonging to the 
" inheritance, but was part of the personal estate." 

These learned judges, therefore, as also Mr. Jus- 
tice Buller and Lord KenyoUj as already noticed, 

(a) 2 Cr. & M. 180. 
M 



bincd. 
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all concur, both in admitting the validity of the de- 
cision respecting the cider-mill, and in assigning the 
principle upon which they consider this exception in 
favour of the personal estate to be founded. 
Fixtures for But, morcovcr, accordinff to this view of the 

trade and other \ ^ ' ° 

objects com- authorities, it would appear that there is a further 

inference to be drawn from the decision respecting the 
cider-mill, in conjunction with the instances with 
which it is classed by Lord Hardwicke of the steam- 
engines in a colliery ; that is to say, that the executor 
would be entitled to remove articles of a similar de- 
scription, where they are erected for a purpose in which 
both trade and the profits of land are combined. Lord 
Hardwicke, speaking of the cider-mill, says, that " it 
"is an extremely strong case," for " cider is part of 
" the profits of the real estate ; yet it was held by Lord 
" Ch. B. Comyns, a very able common lawyer, that 
" the cider-mill was personal estate notwithstanding, 
" and that it would go to the executor." Lord Ellen- 
borough also remarks, that " it is a mixed case be- 
" tween enjoying the profits of land and carrying on a 
" species of trade." It is material to attend to this 
circumstance ; because, considered in this view, these 
several authorities point out two distinct classes of 
fixtures, which are to be deemed part of the testator's 
personal estate ; and which it will at once be perceived 
are the same species of things as those which are con- 
sidered to form personal estate in the case of a deceased 
tenant for life or in tail, (a) 

Admitting, however, that a relaxation from the 
general rule of law has been sanctioned to a certain 

(a) See § 1. and 3. of chap. ii. 
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extent by the ruling of Ch. B. Comyns, and the dicta 
of the learned judges as above cited, still there is no 
doubt that the exception contended for must be under- 
stood with considerable qualification. For it will be 
seen from the important decision of Lord Mansfield in 
the case of Lawton v. Salmon^ that if the property in 
dispute is absolutely essential to the value and enjoy- 
ment of the real estate, it cannot be deemed part of 
the personal assets. And, moreover, by the recent 
decision of the House of Lords already referred to, 
the validity of this exception in favour of the personal 
estate on the ground of trade, is still further weakened, 
if not altogether impugned. 

These decisions, therefore, are now to be considered. Things acces- 

___ s&rv And 

In Lawtorij Executor^ v. Salmon^ before Lord Mans- essential to 
field, (E. 22 G. 3.) (a), an action of trover was removabfe."** 
brought by an executor against a tenant of the heir, 
to recover certain vessels called salt-pans^ which were 
used in salt-works^ and had been erected by the tes- 
tator in his lifetime. 

Upon a case reserved by consent, it appeared that 
the salt-pans were made of hammered iron, and 
rivetted together. They were brought in pieces, and 
might be again removed in pieces; and they Avere 
not joined to the walls, but were fixed with mortar 
to the brick floor. There were furnaces under them, 
and space for the workmen to go round ; there were 
no rooms over them, but there were lodgings at the 
end of the wych-houses. It appeared also that they 
might be removed without injuring the buildings, 

(a) 1 H. Bl. 260. in notU, S. C. of this case in Luder on Elect, vol. ii. 
3 Atk. 15. in notis. And see the note p. 580. 

M 2 
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though the salt-works would he of no value vnihout 
them; which, with them, were let for SLper week. (a) 

Lord Mansfield, in pronouncing the judgment of 
the Court, after referring to the cases between land- 
lord and tenant and tenant for life and remainder- 
man, proceeded thus : " But I cannot find that 
between heir and executor there has been any relax- 
ation of this sort, except in the case of the cider- 
mills, which is not printed at large. The present 
case is very strong. The salt spring is a valuable 
inheritance, but no profit arises from it unless there 
is a salt work, which consists of a building, &c. for 
the purpose of containing the pans, &c. which are 
fixed to the ground. The inheritance cannot be 
enjoyed without them : they are accessaries neces- 
sary to the enjoyment and use of the principal. The 
owner erected them for the benefit of the inherit- 
ance: he could never mean to give them to the 
executor, and put him to the expense of taking them 
away, without any advantage to him, who could only 
have the old materials, or a contribution from the 
heir, in lieu of them. But the heir gains 8/. jt?^ week 
by them. On the reason of the thing, therefore, and 
the intention of the testator, they must go to the 
heir. It would have been a diff^erent question if the 
springs had been let, and the tenant had been at the 
expense of erecting these salt-works : he might very 
well have said, * I leave the estate no worse than I 
found it.' That, as I stated before, would be for the 
encouragement and convenience of trade, and the 

(a) See the description of salt-pans in E. Mansfield y. Blackbumey 
6 Bing. N. C. 426. 
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benefit of the estate. For these reasons, we are all 
of opinion that the salt-pans must go to the heir." 

From the expressions used by Lord Mansfield in Case of Law- 
this case it appears, that although the right of the examined, 
heir -was treated as a paramount one in general, the 
decision of the case turned rather upon the circum- 
stance of the erection in question being accessary to 
the realty^ than upon the unbending nature of the 
heir's claim. For Lord Mansfield dwells strongly 
upon the circumstance that the salt-pans were erected 
for the enjoyment of the estate, and as the proper 
means of deriving the profits of the land, (a) It is 
according to this view of the subject that Lord 
EDenborough explains the decision, and endeavours 
to distinguish it from the case of the cider-mill and 
other cases which falls within the class of trade 
fixtures. He says, " Lord Mansfield does not seem to 
" have considered the salt-pans as accessary to the 
" carrying on a trade, but as merely the means of 
" enjoying the benefit of the inheritance." Upon this 
principle he considers them as belonging to the heir, 
as parcel of the inheritance for the use of which they 
were made, and not as belonging to the executor 
as the means or instrument of carrying on a 
trade, (b) 

It does not, indeed, appear by what criterion Compared 
cider-mills, salt-pans, or any other similar articles sion of ch. b. 

Comyns. 

(a) It is observable that Lord respective claimants. It is difficult 

Mansfield in his judgment refers to to form an opinion whether any and 

several distinct grounds of decision, what stress is to be laid upon these 

such as the intention of the party in considerations. 
nuJdng the erection, and the com- (5) Eltoes v. Afatc, 3 East, 54. 
paratiye value of the property to the 

H 3 
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which are plainly connected both with trade and the 
profits of land, are to be deemed accessary to the one 
or the other purpose exclusively. And it is in this 
particular that the difficulty of reconciling the deci- 
sions in question consists. Perhaps it may be 
thought that the cider-mill was not so indispensably 
necessary to the value and enjoyment of the principal 
as the salt-pans ; because the produce of the fruit 
trees might be rendered to a certain degree profitable 
without the manufacture of cider ; whereas the salt 
brine could not be available at all but by the instru- 
mentality of the salt-pans, and the inheritance would 
r- have been of no value without the annexation. And 
this distinction, it may be recollected, is similar to that 
relied upon by Lord Hardwicke on another occasion. 
For he assigned as a reason why the fire-engines should 
not pass to the remainder-man, that the colliery 
might be worked without them, although perhaps 
more advantageously with them ; the enjoyment of 
the estate with or without the engines being only a 
question of majus and minus. 

It must be confessed, however, that these distinc- 
tions are very refined; and many cases may occur 
where their application would be attended with much 
difficulty, and where it might be almost impossible 
to pronounce what is the precise nature and object 
of an erection. Thus it would have been very dif- 
ficult to have concluded, h priori^ that the manufac- 
ture of cider, or the working of a colliery, were not 
so far the means of enjoying the benefit of the in- 
heritance, as to bring them within the principle laid 
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down in the case of Lawton v. Salmon, (a) And on 
the other hand, it is aknost impossible to say that 
trade was not in some measure pursued by the in* 
strumentality of the salt-pans. Indeed all that can 
be said upon this subject is, that perhaps these arti- 
cles were more connected with land and less with 
trade than the cider-mill ; and that in erecting and 
using them, the consideration of enjoying the profits 
of land predominated over the intention of following 
a trade, more in the one case than it did in the 
other. 

Although, therefore, the case of Lawton v. Salmon 
must be taken to depend, in some measure, on its 
own peculiar facts, still the decision must be deemed 
greatly to weaken the effect and to narrow the extent 
of the indulgence which the ruling of Chief Baron 
Comyns would have established. Indeed, it is ap- 
parent from Lord Mansfield's expressions, that he 
himself entertained doubts upon the validity of the 
latter decision. For he observes that it is a solitary 
determination at Nisi Prius ; and (according to the 
report in 3 Atk. 16.) he conjectured that it was pro- 
bably founded upon custom, {b) 

(a) Ab to which, see per Lord general, mills were part of the in- 

Mansfield, in WeUs ▼. Parker^ 1 T. heritance, and could not be separated 

R. 38. And see the instances re- from it. See also Sid. 207., where 

ferred to in the case of Keane v. it is said to have been held by Fenner 

Rogers, 9 B. & C. 577., in a question and Clench, Justices, that the mils 

whether brick-making was within of a windmUl go as parcel of the 

the bankrupt laws then in force. freehold of the mill to the heir, and 

(5) In the extract from Comjns* not to the executor. As to removing 

I>igest, in the former part of the windmills, see Ward *s case, 4 Leon, 

section, the Chief Baron lays it 241. 1 Brod. & Bing. 506. 6 T. 

down, that mUl-stones go to the heir: R. 377. 6 Mod. 187. 1 B. & Ad. 

from whence it might perhaps be in- 161. 
ferred that his opinion was, that, in 

M 4 
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But the case of Fisher^ App. v. Dixortj Reap, (a) 
is next to be considered. And in this case not only is 
the decision as to the cider-miU treated as too doubtfiil 
in its circumstances to be relied upon as an authority, 
but, as before observed, the principle itself on which 
it is supposed to have proceeded, viz. the encourage- 
ment to be afforded to trade, which has been so fre- 
quently applied to the solution of similar cases, is de- 
clared not to be applicable to ordinary questions 
between heir and executor under the circumstances 
presented by this case. 

It was an appeal to the House of Lords against a 
decree of the Court of Session of Scotland, arising 
out of the following case : — 

J. Dixon, deceased, was an extensive coal and iron 
mine owner, and was at the time of his death en- 
gaged in working mines; some of which were his 
freehold property, having been purchased by himself, 
while of the rest he was tenant under leases for 
various terms. A very valuable portion of his pro- 
perty consisted of engines, colliery utensils, rails, &c, 
employed in the business he carried on. After his 
decease a question was raised whether these engines, 
machinery, &c. were to be considered heritable pro- 
perty, and to pass with the estate to the heir, or 
movable property, and belonging to the executors. 

The Lord Ordinary, before whom the cause was 
appointed to be heard, referred it to one, and after- 
wards to a second referee, to report as to the nature 

(a) 12 CI. & Fin. 312. And before the courts in Scotland and 
see the report of the same case in the able judgments pronounced 
4 Bell, 286., where the proceedings, there, are given at length. 
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of the property, &c. The second referee described 
all the machinery as capable of being moved and re- 
placed, but said that the removal would be very 
expensive ; that it would more or less deteriorate 
the value of the machinery ; that for that reason 
machinery was often left by the tenant, and its value 
made a matter of arrangement between him and the 
landlord ; and that some parts, such as the steam- 
engine for pumping the mines, must, if removed, be 
instantly replaced, or very serious damage would 
arise to the mines. He also referred to the practice 
of the country, and said, that the practice at coal 
and iron works, similar to those of the deceased, was 
to remove the mechanism of the engine, and other 
machinery, from one part of the premises to another, 
as occasion required. The practice also was for the 
tenant, at the termination of a lease, to remove the 
whole of such engines and machinery, if not previ- 
ously belonging to the landlord. And in the event 
of the exhaustion of the mineral field, or any perma- 
nent bar arising to the profitable working of the 
minerals, the whole of the engines and machinery was 
removed by the tenant, or worker of the field, or by 
the proprietor, if his property.. 

The case was afterwards further debated before 
the Lord Ordinary ; and accounts and inventories were 
put in, from which it appeared that the steam-engines 
and rails were treated and described by the testator 
as " movable property," but the lands as heritable. 

The Lord Ordinary referred the case as one of 
difficulty to the Lords of the Second Division ; and 
their Lordships determined to consult the Lords 
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of the First Division, and the permanent Lords Or- 
dinary. The majority of their Lordships finally 
expressed an opinion to the effect, that the ma- 
chinery which was fixed to the soil, and could not 
be used without being so fixed for the purpose of the 
profitable use of the land, was heritable. 

From this decision there was an appeal to the 
House of Lords. On the hearing of the appeal, it 
was argued for the appellant, that this machinery 
employed by the testator to work the mines was used 
by him in the course of his irade^ and therefore it 
fell within the principle of law, which in favour of 
trade treats such articles as personal property. The 
case of the cider-mill, and those of Lawton v. Lawtofi, 
and Lord Dudley v. Lord Warde^ were relied upon as 
establishing that proposition. Lawton v. Salmon 
was distinguished on the ground that the salt-pans 
were a necessary part of the estate itself, which 
without the pans would be almost useless to the 
owner. They were accessaries to the necessary en- 
joyment of the inheritance ; but the machinery in 
the present case was an accessary, not to the enjoy- 
ment of the estate, but to the carrying on of the tes- 
tator's trade ; and the expressions of Lord Ellen- 
borough in Elwes v. Mawe^ as to a thing being an 
accessary to a matter of a personal nature^ were also 
cited. 

For the respondents it was urged, that the ma- 
chinery in question rendered the land capable of 
profitable employment, was erected for this sole 
object, and for the better enjoyment of the estate. 
The case of Lawton v. Salmon was much relied upon. 
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and it was urged that the facts of the cider-mill case 
were too imperfectly known to be considered an 
authority. It was, moreover, insisted, that the prin- 
ciple of the convenience of trade applied only to cases 
where the erections were not made for the better 
enjoyment of the land, but merely for the purposes 
of trade ; and where such erections were put up by 
persons having only a transitory interest in the land, 
and where they are claimed by the creditors of those 
persons. 

The judgment was pronounced at a subsequent 
period. Lord Brougham said, that, upon the fullest 
consideration he had been able to give both to the 
English and the Scotch authorities which were 
cited, he entirely agreed with the majority of the 
court below. He observed, " Great reliance was of 
" course placed upon the case before Lord Hardwicke 
" in our Court of Chancery here, and a similar case 
" which occurred in the Court of Exchequer, I think 
" in Lord Lyndhurst's time, (a) But there was an 
" attempt made to distinguish this case in principle 
** from that, and to show that there was another in- 
" consistent decision in the cider-mill case. Now 
" it is a remarkable circumstance, that of that case 
" we have only a very indistinct and unsatisfactory 
" report. We have really nothing that can be called 
" a record of that case. It was cited in the case 
" before Lord Hardwicke ; and I must also say, that 
" if the cider-mill case is to be taken as it is repre- 
" sented to us, as regards the substance of the case 
" and in its result, my mind goes not at all with 

(a) Trappes v. Harter, sup. p. 161. 
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" that decision. It is contrary, undeniably, to the 
" general principles of our law upon the subject ; and 
" if the same question were to arise to-morrow, with 
" the circumstances which are represented to have 
" attended that case, it would not, in my opinion, 
" lead to the same result. Therefore I lay it out of 
" view. We have a most imperfect account of the 
" circumstances, and above all, of the most material 
" circumstances, of how the mill was affixed to the 
" soil. For if a cider-mill be fixed to the soil, 
" though it is a manufactory, and erected for the 
" purposes of a manufactory, if it is really solo in- 
^^ jixum^ it is perfectly immaterial whether it is for 
" the purpose of a manufactory, or a granary, or a 
" barn, or any thing else. It is a fixture on the soil, 
" and it becomes part of the soil. Can any man say 
" that one of the great brewhouses would belong to 
" the executor, because it is erected for the purpose 
" of a manufacture, and wholly unconnected with the 
" land ? " His Lordship therefore recommended that 
the judgment of the court below should be affirmed. 

Lord Cottenham, after some preliminary observa- 
tions, said, " The principal stress of the argument 
on the side of the appellant has been that this is 
to be protected, because it is necessary for the en- 
couragement of trade that this property should be 
considered as not belonging to the real estate but as 
belonging to the personal estate. The principle upon 
which a departure has been made from the old rule 
of law in favour of trade appears to me to have no 
application to the present case. The individual who 
erected the machinery was the owner of the land. 
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and of the personal property which he erected and 
employed in carrying on the works : he might have 
done what he liked with it ; he might have disposed 
of the land ; he might have disposed of the machinery ; 
he might have separated them again. It was, there- 
fore, not at all necessary, in order to encourage him 
to erect those new works which are supposed to be 
beneficial to the public, that any rule of that kind 
should be established, because he was master of his 
OAvn land. It was quite unnecessary, therefore, to seek 
to establish any such rule in favour of trade as 
applicable here, the whole being entirely under the 
control of the person who erected this machinery. 

" If, therefore, this be clearly a question of real or 
personal estate, and if the rule, which in some cases 
has been acted upon, of making a departure from 
the established principle in favour of trade, has no 
application to the present case, what does it come to ? 
Of course we throw out of consideration all the cases 
which have arisen between landlord and tenant, and 
between tenant for life and remainder-man, because 
the departure which has taken place there in some 
cases has no application to the present case. Then 
the case being simply this, the absolute owner of 
the land, for the purpose of better using that land, 
having erected upon and affixed to the freehold, and 
used for the purpose of the beneficial enjoyment 
of the real property, certain machinery, the question 
is, Is there any authority for saying, that, under 
these circumstances, the personal representative has 
a right to step in and lay bare the land, and to take 
away all the machinery necessary for the enjoyment 
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• of the land ? Let us consider for a moment, if that 

is the principle, to what extent it is to go. It is 
put by Lord Cockbum{a) (and a very strong illus- 
tration it is). If the owner of the land should dig a 
well, and erect machinery for the purpose of using 
that well, is it competent to the personal repre- 
sentative to come and take away that machinery, and 
leave the well useless ? He thinks it is not. Where 
is the distinction between the two cases? Such 
machinery is capable of being taken away with very 
little, if any, damage to the land. Although, there- 
fore, machinery is, in its nature, generally, personal 
property, yet, with regard to machinery, or a manu- 
factory erected upon the freehold for the enjoymelft 
of the freehold, nobody can suppose that that can be 
the rule of law ; and so with respect to other erec- 
tions upon land. It is not necessary to go beyond 
the present case, which is a case of machinery erected 
for the better enjoyment of the land itself. The prin- 
ciple probably would go a great deal farther ; but it is 
more advisable to confine the observations I have 
to make to the particular circumstances of this case. 
There is no case whatever which has been cited in 
which that doctrine has been recognised, except the 
one which has been referred to (the cider-mill case), 
as to which we really know nothing, except that at 
the Worcester assizes, a good many years ago, a 
cider-mill was held to belong to the personal estate. 
Why it was so held, under what circumstances, and 
whether it was a cider-mill fixed to the freehold or 
not, we do not know. We know nothing except 

(a) In the Court of Session. ' 
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that this machine, called a cider-mill, was decided • 

to go to the personal representative. It is impossible 
to extract a rule of law from a case of which we 
know so little as that. And with that exception 
there is a uniform course of decisions, whenever the 
matter has been discussed, in favour of the right of 
the heir to machinery erected under the circumstances 
of the present case ; and if the corpus of the machinery 
is to be held to belong to the heir, it is hardly 
necessary to say, that we must hold that all that 
belongs to that machinery, although more or less 
capable of being used in a detached stMe from it, 
still if it belongs to the machinery and belongs to 
file corpus^ the article, whatever it may be, must 
necessarily follow the same principle, and remain 
attached to the freehold." His Lordship, therefore, 
was of opinion that the judgment should be affirmed. 

Lord Campbell also concurred in the same view 
of the case ; and said, he " had no doubt in the world 
that the property in dispute should go to the heir both 
upon reason and upon precedent. That none of the 
arguments respecting the benefit of trade at all apply 
to a question as between heir and executor, in a case 
Uke this, where the owner of the fee being the ab- 
solute owner of the land and of the machinery erected 
upon it, the whole of it is in him, and he may dispose 
of it as he shall think fit for the benefit of the 
family. 

" Then with reference to the authorities by which 
we are bound ; whatever speculative notions we 
might entertain with respect to propriety and ex- 
pediency, if we entertained a different opinion upon 
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that subject, all the cases are quite uniform both in 
England and in Scotland to show that such property 
shall go to the heir. The only case the other way 
which has been referred to is that of the cider-mill, 
where the essential circumstance is left entirely in 
doubt, whether, in fact, the mill was fixed to the 
freehold or not." (a) 

The interlocutor was therefore affirmed with costs. 

Such is the case of Fisher^ -^PP- v. Dixon, Resp. 
And in the present state of the law, more especially 

(a) His Lorship then proceeds to impossible : a small sum is fre- 

show that the cider-mill might have quentlj paid for the accommodation, 

been a mere moveable bj citing the the grower employing his own horse 

following instance : he sajs, ^* We to work the machinery. It is no 

** know that a cider- mill is not ne- uncommon thing for a fanner to ac- 

'* cessarily affixed to the freehold, commodate his neighbour with the 

" a familiar instance of which is loan of his bam, threshing-floor, or 

*^ given in the Vicar of Wakefield ; rick-staddle. And to lend a house 

^* where, when a match was pro- to a friend, is an expression which 

" posed between one of the Misses scarcely implies that the house shall 

" Primrose and young Farmer Flam- be moved from its site to complete 

*' stead, Moses said, *I hope that if the obligation. Certainly all the emi- 

** 'my sister marries young Farmer nent authorities who have adopted 

** ' Flamstead, he will lend us his and approved the Chief Baron's de- 

'*' cider- mill.* I take it that the ci- cisionappearto have considered that 

*' der-mill there was moveable, and the cider-mill in dispute was clear- 

'* was not affixed to the freehold, but ly affixed to the freehold, as it was 

*' might have been carried from the expressly described to be when the 

" farm of Farmer Flamstead to the cose was first brought forward. 

" vicarage of the Primroses." — The Indeed the question could hardly 

reader will probably be of opinion have arisen at all had it been other- 

that this illustration of the learned wise. From the very nature and 

judge hardly meets the case ; and construction of such mills and the 

that the longings of Moses might heavy machinery by which they arc 

have been fully gratified, and the worked, it would seem to be impossi- 

cider-mill left in its proper and fixed ble that they could be used unless 

place. In the cider counties it is they were very deeply let into the soil. * 

the constant practice of the smaller A full and accurate description of the 

fruit growers to carry their fruit to mill-house, press, and apparatus of a 

be ground and pressed at a neigh- cider-mill, may be seen in MarshalFs 

bouring mill ; since to carry the Rural Economy of Gloucestershire, 
mill to the firuit would be next to 
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with reference to this decision and the interpretation 
it may hereafter receive, it would be extremely dif' 
ficult to deduce any fixed principle for determining 
in practice whether a particular article affixed by 
the owner of the inheritance to his own .freehold, 
for a purpose in which trade is wholly or partially 
concerned, may be accounted personal estate in the 
hands of his executor. This difficulty is, moreover, 
not a little increased by observing the contradictions 
which are to be found in some of the judicial opinions 
upon this subject. For the same judges who have 
unhesitatingly admitted the authority of the cider- 
mill case, and appear to consider it reasonable that 
the strict rule of law should be relaxed between 
ancestor and heir, have, in delivering their opinions, . 
not merely drawn a distinction as to the degree of 
indulgence to be shown to the executor's claims, 
but have laid it down in express terms, that the 
general rule still obtains in its former strictness 
whenever the heir and the real estate are concerned. 

This is observable of some of Lord Hardwicke's Remarks of 
expressions. For, in Dudley y. Warde^ in alluding upon tiie rule 
to the exception which prevails in the case of land- and executor, 
lord and tenant, he says, " But this does not hold 
" between the heir and executor." (a) Again, he 
says, in Ex parte Quincey (6), " The rule as to 
" fixtures as between heir and executor is another 
** thing ; the freehold descending on the heir, the 
" executor cannot enter to take away fixtures without 

(a) Amb. 113. And see Lord which Lord Talbot had pronounced 

Hardwicke's observations respecting an opinion, 

the fire-engines, in the second qnes- (&) 3 Atk. 477. 
tioQ discussed in this case, and upon 

N 
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^^ being a treapafiser. But there is another rule 
^' between landlord and tenant." In like manner 
Mr. Justice Buller (a) remarks, that ^' the general 
" rule of kw is, that whatever is fixed to the freehold 
^' becomes part of it, and cannot be moved-; but 
^' many exceptions have been adjnitted of late to this 
^^ general rule as between landlord and tenant, or 
'^ between tenant for life or in tail and the reversioner : 
^^ but the rule stiR holds as between heir and executor.^* 
Yet it is evident that Mr. J. Buller did not dissent 
from the decision of the cider-mill case, because he 
classes the miU among trade fixtures, (b) And so, 
lastly, Lord Ellenborough, who, in Elwes v. Mawe^ 
distinctly recognises the principle of trade as between 
heir and executor, yet sets out in his judgment in 
that case with saying, that the rule between these 
parties is the general rule, not subject to any excep- 
tion, (c) 

General Under thcsc circumstances, therefore, it has been 

observations. t • i i 

considered the more desirable course to present to 
the reader in the foregoing pages a comprehensive 
detail of all the cases and opinions which bear upon 
the subject, without attempting to lay doYm any rule 
as applicable to the solution of particular cases. It 
may, however, be remarked, that many of the argu- 
ments which have been adopted by the courts in 

(a) Bui. N. P. 34. 2 Bar. k Cres. 77, 78. 4 Bar. & Cres. 

(&) And see his recognition of 691. It will be seen from the next 

the case of Harvey y. Harvey^ as section, that notwithstanding these 

noticed in the next section. general expressions of the Courts, 

' (c) 3 East, 51. And see the same the rule has undoubtedly received 

position laid down by Lord Mans- a relaxation in the case of matten 

field in Lawton y. Salmon, See also of ornament, &c. 
7 Taunt. 191. 5 Bar. & Aid. 625. 



custom. 
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support of the claims of other classes of persons in 
questions of fixtures^ seem to be entitled to equal 
wdfirht in the case of heir and executor. Thus with Effect of 
regard to custoniy it will be recollected that Lord 
Mansfield observed of the cider-mill case, that the 
decision might probably have been founded on that 
consideration* And it appears that in other in- 
stances between heir and executor, custom has been 
considered by the courts to form a valid around for 
the detemuJuon of such question,. Thus mil l^n. 
Ab. 164., it is said to have been ruled by Eyre Ch. B. 
at TVinchester assizes, 1724, that in Hampshire a 
granary built on pillars was by custom a chattel, 
and belonged to the executors. And so, in the case 
of Lowiher v. Cavendish {a\ which respected the 
construction of a devise of certain lands and mines, 
a question was made whether the waggon-ways, 
staiths and fire-engines used in working the mines, 
passed along with the mines. And the Lord Keeper 
directed that it should be referred to the Master to 
inquire whether the timber and other materials laid 
down for making the waggon-ways, and the fire- 
engines placed for the better working of the mines, 
are deemed and reputed in the county of Cumberland 
and other counties in the North, fixed to the free- 
hold and pass to the heir or remainder-man, or go 
to the executor of the party erecting the same. See 
also to the same effect in the judgment of the Court 
in Trappes v. Harter^ 2 Cr. ^. M. 181. sup. p. 16L 
With respect to these and other topics arising out 
of the facts of each particular case, the reader is 



(a) 1 £d. 99. 
N 2 
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Things not 
actually fixed 
belong to the 
executor. 



UnlesBS when 
constructively 
annexed. 



referred to the observations in the concluding part, 
of the section relating to trade fixtures between 
landlord and tenant.. 

It should be borne in mind on every occasion, 
that it is a general maxim of law, that in questions 
between an heir and an executor, the heir and the 
real estate are to be preferred ; and that it is, more- 
over, a rule which has itself become almost a maxim, 
that the inheritance shall never be suffered to descend 
to the heir prejudiced or imperfect. 

It is scarcely necessary to remind the reader, that, 
if an article appears to be so constructed, that 
it is, in fact, not let into or united to the land or to 
any substance previously connected therewith, it, 
then remains in law a mere personal chattel, and as^ 
such belongs to the executor, whatever be the mag- 
nitude or character of the structure. Thus, where 
a windmill built of wood had a brick foundation in. 
the ground, but the wood-work was not inserted into 
the brick-work, but rested upon it by its own weight 
alone, and no part of the machinery of the mill, 
touched the ground or the foundation, it was held 
that the mill was not parcel of the freehold, and 
nothing more than a chattel ; and Bayley J. said, 
" In this case the windmill would clearly have gone 
" to the executor and not to the heir." (a) 

This rule, however, must be understood as not ap- 
pl3dng to things which are in their nature incident to 
the realty, though not actually connected with it, 
as mill-stones, keys, &c., and other- like objects 



(a) R. V. Odey, 1 B. & Ad. 161. 
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refelred to in a preceding page, (a) In the case of 
Fisher v. Dixon^ above cited, it was raled, that if the 
corpus of machinery belonged to the heir, all that 
belongs to that machineiy, although more or less 
capable of being detached from it, and more or less 
capable of being used in such detached state, must 
also be considered as belonging to the heir. 

(a) P. 155. See Wood ▼. Hewitty 14 Law J. B., Q. B. 248., emfe, 
p. 15. 



Kd 
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Section II. 

Of the Right of the Executor to Fixtures put up for 
■^ ^ bmament or Convenience. 

Having, in the last section, considered how fer the 
decisions of the Courts have proceeded in introducing 
a deviation from the general rule of law, as between 
heir and executor, on the ground of iradey it is in the 
next place to be inquired, whether the rule has been 
relaxed between these parties, in respect of articles 
which have no reference to trading purposes. 

At common law the heir was entitled not only to 
erections which might be deemed essential additions 
to the inheritance, but to things that had been 
affixed to the testator's freehold for mere ornament, 
or for the general improvement of the estate, and 
notwithstanding they might be in themselves of a 
chattel and moveable nature. Thus, it will be recol- 
lected, that it was said in the Year-books and other 
early cases, that the executor should take nothing 
but what was properly in the nature of chatt^els. 
And that fixed fumaceSj tables dormant^ benches^ the 
covering of beds^ and the like, should go to the heir 
no less than the trees growing on the land, or the 
doors and timbers of the house. 

Right of ex€- This principle is found to govern all the earlier 
tmsfbrorLi. decisions. But in progress of time, a more liberal 
went, &ft construction of the rule appears to have been admit* 

ted between these parties. For about the beginning 
of the reign of Queen Anne, the Courts seem to have 
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considered that articles fixed up merely as hotisehold 
fumiturej or for purposes of common domestic conveni- 
ence^ should not be accounted strictly a part of the 
inheritance, but should go to the executor in the 
nature of personalty. 

Thus in the case of Squier v. Mayer, in Chan- Funuujes, 
eery (a), it was held by the Lord Keeper, that a *^^°^' 
furnace, though fixed to the freehold and purchased 
with the house, and also hangings nailed to the walls, 
should belong to the executor, and not to the heir. 
And it is added in the report, that " this was so 
" determined, contrary to fferlakenden^s case (4 Co.), 
" * qu'U dit vHest ley quoad prasmissa.^ " 

This doctrine, however, seems to have been quali- pictures, pier- 
fied in the subsequent case of Cave v. Cave, in the ^ ""^ 
same Court (Trin. T. 1705), where the authority of 
Herlakenden^s case was again recognised. (6) For upon 
a question whether some pictures belonged to the heir 
or to the executor, the Lord Keeper was of opinion, 
" that although pictures and glasses, generally speak- 
" ing, were part of the personal estate, yet, if put up 
« instead of wainscot, or where otherwise wainscot 
" would have been put up, they should go to the 
" heir. The hoiise ought not to come to the heir 
" maimed and disfigured. Herlakenden^s case, wain- 
" scot put up with screws, shall remain with the 
" freehold." 

But there was another determination almost im- Glasses fixed 

^R^ith screws 

mediately after the foregoing case, which in its prin- 

(A) 2 Freem. 249. cree of tiie Court in this case, noted 

(b) 2 Vern. 508. Lfaw of Test, in Wms. Executors, p. 517. 2d ed. 
380. 3 Bac. Ab. 63. See the de- 

N 4 
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ciple seems to carry the doctrine of Squier v. Mayer 
to a very considerable extent. A bill was filed in 
ihe Court of Chancery, upon a covenant made by a 
testator to convey a house and cdl things affixed to 
the freehold thereof. And the Lord Keeper held (a), 
that hangings and looking-glasses fixed to the walls of 
a house with nails and screws, and which were as 
wainscotj there being no wainscot underneath, were 
only matters of ornament and furniture, and not to 
be taken as part of the house or freehold. And he 
was of opinion that for this reason they were not 
within the testator's covenant. 

. According, therefore, to this construction it may 
be inferred, that in the opinion of the Lord Keeper, 
hangings and glasses fixed up with screws and naUs, 
and . even if put up in lieu of wainscot, are to be 
deemed part of the personal estate. For a covenant 
of this nature* may properly be considered to pass to 
the covenantee every thing which an heir would take 
by descent, (b) 

J^p^^y^ A decision proceeding upon similar principles oc- 

chimnies. currcd aftcrwards at common law. The litigating 

parties in this case were the heir and the executor of 
the deceased owner of the land, and the determina- 
tion is expressly in favour of the personal estate. In 
the case of Harvey v. Harvey {c)^ in an action of 
trover brought by an executor against an heir, 
Ch. J. Lee held, that hangings, tapestry, and iron 



(a) Beck Y. Rebow^ I P. Wms. post, ch. v., where looking-glasses, 
94. An. 1706. 15 Vin. Ab. 43. 2 Ad. nailed to the walls were deemed 
& El. 37. Jixedjvmiture. 

(b) See Birch ▼. Dawson, cited (c) 2 Str. 1141. 
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backs to chimniesy belonged to the executor, who 
recovered accordingly against the heir, (a) 

Of the above decisions it is to be observed, that 
the case of Beck v. Rehow has frequently been cited 
and approved of by the Courts on subsequent occa- 
sions. And the case of Harvey v. Harvey is ex- 
pressly recognised as law by Mr. Justice Buller in 
his treatise on the law of Nisi Prius. (6) 

The Courts, however, have in several modem in- Decisiomi not 

, UDiform as to 

stances shown a very great reluctance to acquiesce the executor*i 
in the principle of these determinations. Lord Mans- 
field, in the case of Lawton v. Salmon (c), speaks as 
if the relaxation in favour of carrying away matters 
of ornament existed only as between landlord and 
tenant. And Lord EUenborough appears to have 
been under the same impression, (rf) In a late case, 
also, it was said by the Court of King's Bench, that set pots, otmis, 
certsdn articles consisting of set pots, ovens^ and ranges^ '"^ 
fixed up by the owner of a house, would go to the 
heir and not to the executor. (^) And in another stoves, dowts, 
case, in which there was a question whether stoveSj "^ 
closetSj shelves^ bremng-vessels^ locks^ blindsj &c. passed 
to the purchaser of a house, upon a sale and convey- 
ance of the house, the Court said (/), that some of 
the articles, viz. the stoves, cooling-coppers, mash- 
tubs, water-tubs, and blipds, might be removable as 
between landlord and tenant, but would not belong 
to the executor, but to the heir, and were as between 

(a) As to luxngingSy see arde^ (e) Winn v. Ir^elby^ 6 Bar. & 

p. 82. tn notis. Aid. 625. 

(h) BuL N. P. 34. a. (/) CoUgraxe v.' Dia$ ScoUm 

(c) I H. Black. 260. 2 Bar. & Ores. 76. 

(d) Elwes V. Maw. 
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those persons paroel of the freehold. And so, on a 
still more recent occasion, it was said by Mr. Justice 
Bayley, that stoves^ grates^ and cupboards^ were parcel 
of the freehold, and though they might be removed 
by a tenant durmg the term, yet they would go to 
the heir and not to the executor, (a) 

According, therefore, to these authorities, the 
Courts seem to consider that the old rule of law has 
received only a very partial relaxation in the case of 
heir and executor, {b) It is, however, material to 
observe, that in the cases before Lord Mansfield and 
Lord Ellenborough, the conflicting claims of the heir 
and executor did not come into discussion; and 
therefore, the effect of the decisions in favour of the 
personal estate was not particularly adverted to in 
their judgments. And so with respect to the cases 
last referred to, the question as to the heir^s claim 
arose there only collaterally, and was not, as in 
Squier v. Mayer y and Harvey y. Harvey^ the express 
subject of determination. 

There is indeed much uncertainty as to the real 
extent of the executor's claims in these cases ; and as 
the authorities are so few in number, and appear, 
moreover, so contradictory to each other, it may be 
useM to see how these questions have been treated 
by the modem text-writers. 

Mr. Justice Black stone in his Commentaries, (vol. ii. 
p. 428.) speaking of the doctrine concerning heir- 
looms, says, " On the other hand, by almost general 

(a) R. v. tnhalriiants of St. Dun- {b) And see the observatioiis upon 
Stan, 4 Bar. & Ores. 686. As to this subject in the last section, 
cupboards, see sup, p. 76. 
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" custom, whatever is strongly affixed to the freehold 
^^ or inheritance, and cannot he severed from thence 
" without violence or damage, quod ab asdiims non 
^ facile reveUitur^ is become a member of the inherit- 
'^ ance, and shall therefore pass to the heir ; as ckim- 
" ney-pieces^ pumps (a), old fixed or dormant tables^ 
" benches^ and the like." 

In Wooddeson's Vinerian lectures, it is s«dd(6), Wam«jo% 
that " many things which appear to be of a personal 
" or chattel kind, nevertheless shall descend to the 
" heir, and not go to the executor, such as things 
" annexed and fixed to the freehold, which in some 
" measure are necessary for the enjoyment of the inhe- 
" ritance, and which greatly contribute to its value, 
" as wainscot in a house, and the posts and rails of an 
" enclosure." (c) 

And, in Burn's Ecclesiastical Law (d)j in allusion Tables, oreiu, 
to the case of Harvey v- Harvey ^ it is observed that cases, &c 
" the law seemeth now to be holden not so strict as 
" formerly : and if these things can be taken away 
" without prejudice to the fabric of the house, it 
" seemeth that the executor shall have them ; as 
" tablesj although fastened to the floor ; furnaces j if 
" not made part of the wall ; grates^ iron-ovens^ 
^^ jacks {e)j clock-cases^ and such like, although fas- 
" tened to the freehold by nails or otherwise." 

The result of the several opinions and authorities General 
upon this subject appears to be, that there are some 

(a) As to pumps^ that these are (c) As to rails, fences, &c., see 
removable bj a tenant See 6 Bing. tup, p. 38. 

437. tup, p. 180. (d) Vol. iv. p. 30L, 7th ed. 

(b) VoL ii. p. 379. («) As to jackt being parcel of 

the freehold, see 1 Sid. 207. 
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Species of articles which, as being put up merely 
for purposes of ornament, or common domestic use, 
may be accounted part of the testator's personal 
assets- And if the cases of Squier v. Mayer ^ Beck v. 
Rebow^ and Harvey v. Harvey^ are to be considered 
still unimpeached, these decisions establish an im* 
portant modification of the ancient doctrine, and 
seem to carry the exception almost as far as in the 
case of landlord and tenant. Nevertheless, the 
observations of the judges in the several cases which 
have been referred to, must be considered as re- 
strictive of any general right to fixtures on the 
part of the executor : and indeed it would seem that 
much of the reasoning upon which the decision in 
the case of Fisher v. Dixon (cited at length in the 
preceding section) was founded, applies to the case 
of annexations made by the owner of the fee for 
purposes of ornament or convenience^ as strongly as 
to the case of annexations by him for purposes of 
trade. It may, at all events, be laid down as a clear 
rule in all cases (a), that if an article put up for 
ornament or convenience is so annexed to the fi'ee- 
hold that the inheritance would be greatly deterio- 
rated by its severance, it must be considered an 
essential part of the freehold, and the executor will 
not be entitled to take it as part of the personal 
estate, {b) 

(a) Vide 3 Bac. Ab. 63. of in thb section, see cmfe, ch. 2. 

(h) For other considerations af- § 4. 
fccting the class of fixtures treated 
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Section III. 
Of Charters^ Heir-looms^ Emblements^ (^c. 

Thebe are certain species of things connected with 
the subject of the present treatise, which, like fix- 
tures, are of a very technical character, and partake 
partly of a real and partly of a personal nature. It 
is proposed to investigate the doctrine relating to 
property of this mixed nature. And as the questions 
to which it gives rise usually occur between heir 
and executor, the present seems the proper place for 
considering it. And Jirst^ 



OF CHARTEBS. 



Charters, or deeds relating to the inheritance, are charters, &e. 
the evidential muniments of the estate. They are,. i*nd. 
as Lord Coke expresses it, the sinews of the land. 
On this account, the law provides that they shall 
always follow the land to whicH they relate, and shall; 
vest in the heir, and pass to the alienee, as incident 
to the estate, et ratione terrce. (a) 

If the land is forfeited (as for treason or felony), 
the charters or evidences which belong to the land 
^re also forfeited, (J) 



(a) 20 H. 7. 13. 21 H. 7. 26. Co. 1 Co. 1. Moor. 687. 3 Bing. N. C. 

Lit. 6. a. 11 Co. 50. LifonTa case. 680. 

Fitz. Nat Brev. Detinue. Com. (b) Staun. PI. Cor. lib. 8. c. 26.. 
Dig. tit. Charters, A. See also 



iDg charten. 
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From this their strict relation to land they have 
even been accounted for some purposes not to be chat- 
tels, (a) And, therefore, it is said, that if a man 
gives and grants omnia bona et catalla^ his charters 
concerning his land shall not pass by these words, (i) 
They are, nevertheless, so far in the nature of per- 
sonalty, that an action of trover, detinue, or trespass 
de bonis asporiaiisj will lie for them, (c) 

« 

Chest oontun- There seems formerly to have been some differ- 
ence of opinion with regard to the box or chest in 
which charters are preserved, whether this also 
shodld pass to the heir ; and distinctions have even 
been taken as to the box being sealed or locked^ or 
otherwise. 

In RoUe's Abridgement (d) it is said, that if charters 
are in a chest, the executors shall have the chest, 
and the heir the charters : and if the chest is shuty 
the heir shall have the chest also ; but if it is not 
shut, the executors shall have the chest. And Swin- 
burne lays it down(^), that the box ensealed^ though 
the same be not affixed to the freehold, yet, because 
it contains those things which belong to the heir, it 
also belongs to the heir, and not to the executors. 



(a) No/8 Maxims, p. 359. (9th reason is suggested for this role, 
ed.) Vide 2 Roll. Ab. 108. Ley See now the stat 7 & 8 Geo. 4. c. 29. 
Gager, E. F. 11 Vin. Ab. 173. s. 21. ei seq. R. v. Walker, R. & 

(b) Perkins, 8. 115, Shq)p. Touch. M. 155. Charters are not distrain- 
ch. 5. p. 97. Br. Ab. Chattels, pi. 9. able as chattels. 

Roll. Ab. Grant. X. The law con- (c) Com. Dig. Charters, D.; Ac- 

siders them as partaking so much of tionupon the case. Trover, C. ; Tres- 

the nature of land, that larceny at pass, A. 1. Vide 3 B. & C. 225. 

common law cannot be committed 2 Br. & B. 650. 

of them. 1 Hale,P.C.510. Leach's (rf) RolL Ab. tit. Exors. U. /rf. 

C. L. 13. But see 1 Hawk. 142., and tit. Ley Gager, F. 

10 E. 4. 14., where a different (e) Treat, on Wills, p. 759. 
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. But of these distinctions^ the author of the Law of 
Testaments obseryes^ that they seem not to be well 
taken. For, he says, if it be a box purposed for the 
keeping of the deeds, the heir ought to have it, 
whether locked or open ; on the other hand, if it be 
a box designed for other use, as for the keeping of 
linen, it cannot be said to be appurtenant to evi- 
dences, although some be in it, for so may other 
things also ; or perhaps it may be a chest or cabinet 
of great value, surely this shall not go to the heir, 
when perhaps there is not personal estate sufficient 
to pay the testator's debts, {a) 

In like manner in Wentworth's Office of Executors 
it is said, that the distinctions taken in the old cases 
are not grounded on good reason ; and, in Comyns' 
Digest, it is laid down, in general terms, that the 
chest passes to the heir, {h) 

But it is to be observed that those deeds and Deeds rebUng 

to penoDftlty* 

writings only are here intended, which concern land^ 
and relate to the freehold and inheritance. For such 
as relate to personalty^ as terms of years, goods, &c. 
will belong to the personal representative, together 
with the chattel interests to which they refer, (c) 

So, also, if the writings of an estate are pawned or Deeds pledged, 
pledged for money lent, they are considered as chat- 
tels in the hands of the creditor, and, in case of his 



(a) Law Test. 381. Fie2e 4 Burn's Orp. L^. pt. 2. oh. 13. Shep. 

Ecc. Law, 304. Touch, p. 470. Noy's Max. 239. 

(&) Com. Dig. Bien8,B.; Charters, (9th ed.) It is said, that larceny 

A. See upon this subject 36 H. 6. cannot be committed of the box in 

p. 27. Finch. Bk. 1. p. 16. Flowd. which charters are kept. 1 Hale, 

p. 323. Br.Ab.Chattel8, 18. Roll. 510. 3 Inst. 109. 

Ab. Grant, X. pL 5. Godolph. (e) Off. Ex. 63. 3 Bac. Ab. 65. 
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decease, they will go to his personal representative, 
as the party entitled to the benefit accruing from the 
loan, (a) 

OF HEm-LOOMS. 

Another instance in which property may pass to 
the heir, although it is in itself of a personal nature, 
is in the case of heir-looms. 

HeWoonMgo Heir-loomSj chiefs, or principals^ are those things 
by custom. which havc continually gone with the capital mes- 
suage (6), and which upon the death of the owner 
descend to the heir along with and as a member of 
the inheritance, accordiny to the special custom of some 
countries. 

Are personal An hcir-loom, in its strict and proper sense, is 

always some loose personal chattel, such as would 
ordinarily, and but for the particular custom, go to 
the personal representative of the deceased pro- 
prietor, (c) 

Lord Holt, indeed, is reported to have said, that 
goods in gross cannot be heir-looms, but that they 
must be things fixed to the freeholdy as old benches, 
tables, &c. {d) And it is observable that Spelman 

(a) Shep. Touch. 469. Tollers* upon tlus subject, see Fitz. N. B. 
Executors, 231. To whom the pos- Detinue. 1 Dick. 650. 1 Eden. 8. 
session of deeds appertains in differ- 2 T. R. 708. 2 Taunt. 268. 5 
ent cases, see, upon a warrxmiy of Taunt 12. 4 Bing. 106. 
tide. Lord Bttckkursf9 case. 1 Co. (b) 14 Vln. Ab. 290. 
1. ; Harg. Co. Lit. 20. a. N. 117. : (c) Co. Lit. 18. b. 185. b. 
in case of conveyances to uses^ Cro. (d) 12 Mod. 520. at Nisi Piym. 
Jac.2l7. Harg. Co. Lit. 6. a. N. 4. : But see the same case in I Lord 
in case of estates for life or in taU^ Ray. 728., where Lord Holt is re- 
Finch. B. I.e. 3. p. 23. Id. B. 2. ported merely to have said, that 
c. 2. p. 88. 2 P. VTms. 471.: in only things ponderous can be heir- 
case of a purchase not completed, looms. 
3 B. & C. 225. And for other cases 
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thus defines an heir-loom : " Omne utensile rohustius 
" quod ab cedibus non facile revellitur^ ideoque ex 
" more quorundam locorum ad hceredem transit tan- 
" qiuzm membrum hcereditatis" (a) 

But the instances met with in the different au- As the best 
thorities are always things of a mere personal chattel 
kind, not affixed to the house or land ; such as the 
best bed, table, pot, pan, cart, or other dead chattel 
moveable. These are the only kind of heir-looms 
mentioned by Lord Coke (b) ; and he illustrates his 
remarks upon them by this citation from the old 
Entries : '* Consuetado hundredi de 8tretford in Corn! 
*' OxorC estj qubd hceredes tenementorum infra hun- 
" dredum prcedictum existentium post mortem ante- 
" cessorum suorum habebunt^ ^x. principaliumy Anglice^ 
" an heire-loome, viz. de quodam genere catallorum, 
" utensilium^ S^c. optimum plaustrum^ optimam caru- 
" cam J optimum ciphum^ Sfc.'^ 

So, in Les Termes de la Ley^ an heir-loom is said 
to be " any piece of household stuff (ascun parcel des 
" utensils d'un mease) which, by the custom of some 
" countries, having belonged to a house for certain 
" descents, goes with the house (after the death of 
" the owner) unto the heir, and not to the exe- 
" cutors." 

Sir William Blackstone, in the Commentaries, de- 
scribes heir-looms as "goods and chattels (c)," and 
always treats them as personalty; though (with 
some degree of inconsistency perhaps) he says, they 
are generally such things as cannot be taken away 

(a) SpeliDan*s Gloss, voce Heir- (b) Co. Litt. 18. b. 
Loome. (c) 2 Com. 428. 
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without damaging or dismemberbg the freehold. 
And in one part of the Comzoentaries (a) he says 
expressly, "An heir-loom, or implement of fumi- 
" ture, which by custom descends to the heir, together 
" with an house, is neither land nor tenementy but a 
" mere moveable.^^ (b) 

And indeed, if by heir-looms were to be understood 
only matters affii^ed to the freehold, it would follow 
that there are some articles attached to the realty 
which require the aid of custom to make them de- 
scendible with the inheritance, and which, but for 
such custom, would legally belong to the executor. 
Such a prmciple, however, is altogether inconsistent 
with the general rule respecting annexations to the 
freehold ; unless, indeed, it be thought that in these 
cases, the chief operation of custom upon a matter 
which would of itself necessarily pass to the heir as 
parcel of the freehold, is by imparting to it a further 
incident (which will presently be noticed), viz. that 
of making it inseparable and inalienable from the 
inheritance by devise. 

Things in the But bcsides hcir-looms properly so called, there 

nature of heir- . . /» i i i • i 

looms. are certain species of chattels which may be con- 

sidered in the nature of heir-looms, and which are also 
held to pass to the heir with the inheritance. The 
things referred to seem, however, to differ from those 
that are strictly heir-looms, because the title of the 
heir in these cases does not depend upon any local 
custom. And an attention to this distinction would 



(a) 2 Com. 17. dial. 2. ch. 40. p. 228. So, the heir 

(h) And see to the same effect, may recover an heir-loom in ddimte. 
Roll. Ab. Descent, £. Doct. & Stud. Br. Ab. Detinue, pi. 30. 
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remove the confusion which has sometimes arisen 
from ckssing under the general name of heir-looms 
all those personal chattels which the law gives to the 
heir as part of or incident to his inheritance. 

Thus, the coat-armour of an ancestor hung in a Coat-armour, 
church, and the sword, pennons, and other ensigns tures, &c. 
of honour suited to his degree, descend to the heir 
in the nature qf heir-looons. And« in like manner, 
ancient portraits and family pictures, though not 
&stened to the walls of the house, accompany the 
inheritance; and the executor is not allowed to re- 
move them, although they are mere personal chat- 
tels, (a) 

So also the collar of S. S. and garter of gold, coiiarof&s. 
descend as ensigns of honour and state, in the way of 
heb-looms ; and this, even although there may be a 
special bequest of all jewels, (ft) 

And so the ancient jewels of the crown are ac- crown jewels, 
counted heir-looms (c) ; because they are necessary 
to maintain the state and support the dignity of the 
soverdgn for the time being, {d) 

(a) 12 Bep. 105. Corven's case. Lord Coke's disgrace, the new 

Godb. 199. 1 Browpl. 45. Noy, 104. Chief Justice sent to purchase his 

2 Bolst. 151. Cro. Jac. 367. Vin. collar of S. S. Lord Coke returned 

Ah. Descent, £. Com. Dig. Ceme- for answei;, that he would not part 

terj, C. ^^^ ^^ ^^^ would leave it to hispo*' 

(ft) 1 1 Vin. Ab. 167. Owen, 124. terity^ tliat they might one day know 

Countess of Nortkumberland'9 Case, they had a chief justice for their 

Swinb. part 3. s. 6. And see Lord ancestor. D*Israeli*a Curiosities of 

Petrt T. Heneage^ 12 Mod. 520. Literature 2d series, vol. i. p. 298. 

1 Ld. Bay. 728. a a For an ex- (c) 2BI. Com. 428. 14 Vin. Ab. 

phuiation of the Collar of S. S., see 290. Swinb. Tr. W. part 3. s. 6. 

Seidell's Titles of Honor. Mr. p. 25.1. 

D'Isracli relates, from an article (d) King James L, by indenture 

among th« Sloane MSS., that upon between himself (und«r the Great 

O 2 
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Ornaments of 
bishop^s chapel. 



Things in 

ecclesiastical 

houses. 



Ancient horn. 



Again, as was noticed in a former page, the oma* 
meats of a bishop's chapel are considered to be of the 
nature of heir-looms ; and as such pass to the sue* 
cessor in the see. (a) And in like manner^ things 
belonging to ecclesiastical houses, and which have 
continually passed from successor to successor, have 
sometimes been esteemed as heir-looms. 

Moreover, the heir may sometimes claim a right 
to a personal chattel from the peculiar manner under 
which the estate is holden. Thus an ancient horn, 
where the tenure of the land is by comage, %hall 
always descend to the heir, (b) But things of this 
description seem rather to resemble charters of in- 
heritance ; or they might perhaps more properly be 



Seal) and the lords and others of 
his priYj council (an. 3 Jas. I. 
1606), ** annexed and assured indi- 
'* viduolly and inseparably for ever, 
^ to the crown of this realme, divers 
'* and many royall and princely or- 
^* naments and jewels of great value 
'' and estimation,** consisting of dia- 
dems, coronets, circlets, collars, 
borders, &c. See the deed, entitled 
^ De Jemmis et JocaUbus Corona 
AnglicB annexandis^ in Rjrmer's 
Foed. vol. 16. p. 641. There is also 
a schedule annexed giving a full 
and particular description of each ; 
and it enumerates, among others, 
** The Imperial Crowne of this Realme 
** of Ooulde ; and a great and riche 
" Jewell of gould, called " The Mir- 
^^rour of Oreat Brittainey King 
Charles I., in the beginning of his 
reign, ordered several valuable 
jewels, many of which had passed 
with the crown in continual succes- 
fdon, to be sold, under a special' 



warrant to the Duke of Bucking- 
ham. Among them was the above 
mentioned, ^"^ great ^ and rich jewel 
** of goulde, called the Mirraur of 
" Grreat Brittaine^^ and a very valu- 
able collar, known as Oie inestmuAle 
great collar of ballast rubies. See 
the warrant in the 18th vol. of Rym. 
Feed. p. 236. Afterwards, at a sub- 
sequent period of his reign, many 
other of the crown jewels were 
pawned or disposed of abroad: 
whereupon, in 1642, an order was 
issued by the parliament, specially 
forbidding any such disposition elf 
them. 

(a) Suprcut p* 146* 

(ft) 1 Vem. 278., Pusey v. Pueff. 
As to tenure by comage, tnde Go. 
Lit. 107. a. Of the Pusey and other 
horns, as a charter or iustrumenl of 
conveyance, see several carious par- 
ticulars in the Archseologia, vol. S. 
p. 1. et seq. And see id, vol. 1- 
p. 168. Vol. 5. p. 340* vol. 6. p. 42. 
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ranked among some of the species of possessions which 
are treated of in the ensuing pages. 

But further, a testator may by his will constitute chattels 

. . . limited as 

what has been called a quasi heir-loom. That is to heir-iooms. 
say, he may devise, or limit in strict settlement, an 
estate and capital mansion, together with personal 
property, as the plate, pictures, library, furniture, 
&c. therein, such plate, &c. to be enjoyed, together 
with the house and estate, unalienable by the devisees 
in succession, so far as the law will allow«(a) Limi- 
tations of this sort depend upon the principles of 
executory devises, and the doctrines of equity ; for 
a remainder, in the strict sense of the term, can only 
be limited of a freehold estate. This subject has 
given rise to many questions of considerable nicety ; 
and it will be sufficient, on the present occasion, to 
observe generally, that upon such a devise or settle- 
ment, the absolute interest in the chattels, subject 
to the interest for life which may be created in them, 
will vest in the person who is entitled to the first 
estate of inheritance, whether in tail or in fee ; and 
upon his death the property will devolve upon his 
personal representative, {b) 

With respect to heir-looms properly so called, viz. Heirlooms 
those depending on custom, it appears that they Jpart7roTn* 
cannot be devised away from the heir ; that is to say, ***® ^^^ 
when the inheritance to which they belong descends 

(a) Wood. Vin. Lee. vol. 2. 880. Butler) 407. Harg. Co. Lit. 18. b. 

See Cadogcai v. Kenneth Cowp. 43*2. N. 109. 

Foley y. Bumell, Cowp, 4S5,innotis, (b) The several decisions upon 

1 Br. Ch. Rep. 279. 2 Atk. 82. this subject are collected in Roberts* 

2^1^ 3 P. Wms. 836. And see Treatise on Wills, vol. 2. p 295. et 

Feame*s Exec, Dev. (6th ed. by wy. 

o 3 
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to him. For Lord Coke lays it down, that " if a 
*' man be seised of a house, and possessed of divers 
" heir-looms that by custom have gone with the 
" house from heir to heir, and by his will deviseth 
" away the heir-looms, this devise is void." (a) 

Upon this it has been observed by Professor 
Woodeson in his Vinerian Lectures (6), that the 
opinion of Lord Coke is founded upon a decision in 
1 Hen. 5. 108., which, he thinks, being prior to the 
statute of wills, could only amount to a determina- 
tion against such a devise of heir-looms separately 
from the house by way of personalty: and he 
supposes that at present they might be devised' as 
realty distinct form the estate. Upon reference, 
however, to the passage in Co. Lit. it appears, that 
Lord Coke grounds his opinion upon a principle 
which applies as well to a devise of realty as of 
personalty: viz. that the custom vests the property 
in the heir instantly upon the death of the testator, 
and takes place of the devise, which has effect only 
after the death of the testator. And although this 
reasoning has not been universally assented to, yet 
the doctrine appears to have been recognised by 
many subsequent authorities, (c) 

May be granted The owucr of thc inheritance, however, may, 

away by the ^ ^ ' ^ Ji 

owner; or duving kis life, scll or dispose of these customary 
the freehold, hcir-looms, as hc may of the timber of his estate, (rf) 



(a) Co. Lit. 185. b. So/wLord Co. Lit. 18. b. Per Lord Mte- 

Coke, the crown jewels are not de- clesfield, Chanc. 1 P. Wms. 730. 

visable by testament. Co. Lit. 18. b. And see Mi^. Serj. Hill's MS. note* 

(6) Vol. -2. p. 380. 14 Vin. Ab. 290., in Line. Inn. LilL 

(c) Com. Dig. Biens, B. H. Harg. (d) 2 Bl. Com. 429. 
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And if he devise the house away from the heir, it is 
presumed that in this case the heir-looms would pass 
with the house to the devisee- (a) 



OF DEER, FISH, ETC. AS INCmENT TO THE INHERITANCE. 

There is another description of property, . which 
the law considers to be so appropriated to, and so 
necessary to the well-being and enjoyment of the 
inheritance, that although it is in itself of a personal 
nature, yet it always accompanies the land and vests 
Id the heir, and does not pass to the personal repre- 
sentative. 

• 

Fear, as it is said by the old writers, if a man buy F*«h ^^ong 
divers fishes, as carps, breames, tenches, &c. and 
pat them in his pond, and dieth, in this case the 
heir who has the water shall have them, and not the 
executors : but they shall go with the inheritance, 
because they were at liberty, and could not be 
gotten without industry, as by nets, and other 
engines (b) : otherwise, however, it is, if they are in 
a trunk, or in a net, or the like ; for then they are 
severed from the soil, (c) 

So likewise, of deer in a park, conies in a warren, D«r» «>nie8, 
and doves in a dove-house (d) ; and, according to some 

(a) That, if an estate be devised (c) Id, ib, 3 Bac Ab. 64. Com. 

in tail with remainders, the devise Dig. Biens, F. 

over is good as to the-heir looms as (d) Note (b) sup. 7 Rep. 90, 91. 

well as to the estate; see Mr. Serj. Case of Swans. See also 18 £d. 4. 

HilTs MS. note, 14 Vin. Ab- 291 . p. 14. God. Orp. Leg. 126. Noy's 

(J) Co. Lit. 8. a. 11 Rep. 50. Max. pp. 230.239. (9th ed.) 11 Vin. 

Liford^s case. Swinb.on Wills, 759. Ab. 166. It would appear that the 

Keilw. 118. 4 Leon. 240. Owen, 20. above rule respecting deer must be 

Cro. Eliz. 372. 1 Roll. Ab. 916. understood only of deer in legal 

Cou. Dig. Biens, B. Off. Ex. 52. parks, t.f. parks by gran tor prescrip- 

O 4 
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authorities, pheasants and partridges in a mew; 
swans, though unmarked, in a private moat or pond, 
or kept on water within a manor, or at large, if 
marked ; and, bees in a hive ; all which, as is said by 
these authorities, shall go along with the inheritance : 
and the reason assigned is, because without them, the 
inheritance is incomplete, (a) 

And these things are considered in law so much a 
part of the inheritance, that the destruction of them 
is waste. And therefore if a tenant for life of a 
park, vivary, warren, or dove-house, kills so many of 
the deer, fish, game, or doves, that there is not suf- 
ficient left for the stores, it is waste. (6) • 

Hawts and It is Said in Swinburne's Treatise on Wills (c), that 

hawks and houfids belong to the heir with the estate : 
and Noy is an authority to the same effect (d) ; and 
he says, that by a grant of all goods and chattels, 

tion. See per Willes Ch. J. in (a)«0ee the preceding notes, and 
Dames y. Poi^U, Willes* Kep. 46. Shep. Touch. 469. Qu. as to phea- 
Probabiy it may upon investigation sants, &c. in a mew? A mew is 
of the subject appear, that the prin- properly a place for keeping or 
ciple upon which deer in a legal mewing up falcons. Whence 
park are said to belong to the heir ** muta regia^ the king*s mews or 
.and not to the executor, may be falconry. Gowell's Diet. It ap- 
tbis ; that whilst brought within no pears that larceny may be com- 
^ other enclosure than the wide range mitted of pheasants in a mew. 
ofa legal park, deer may be supposed 1 Hale, 511. 1 Hawk, c 33. a. 39. 
, « to retain their wild nature ; they As also of swans, Dalton, c. 156. 
may not, therefore, in that condition. And according to the authorities 
be distinct subj'^cts of property so cited/>o«^ 202, pheasants, &c. so con- 
as to pass to the executor ; and the fined would not belong to the heir, 
only person capable of exercising (6) 1 Cru. Dig. tit. 3. chap. 2. 
any right over them, or rather of s. 20. Vin. Ab. Waste, E.* Co. 
capturing them, may be the owner, Litt. 53 a. 
for the time being, of the park ; not (c) Part 7. s. 10. p. 938. 
perhaps as heir of the former owner, {d) Noy's Max. p. 239. 9th ed. 
but simply roHone soli, id, 144. 230. 
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neither hawks nor hounds nor other things feroi 
naturcB shall pass, and the heir shall have them. It 
is presumed, however, that at at the present time the 
law is otherwise with respect to this description of 
property, (a) 

It should be observed that in these cases the tes- otherwise 
tator is supposed to have the inheritance in the park, testator has 
pond, &c. consequently the question is between the terest. 
heir succeeding to the ancestors' estate, and the 
executor who takes no interest whatever in the 
land. But the case will be different if the testator 
has only a term of years in the premises ; for then if 
he -dies before his term is expired, as his executor 
succeeds to his interest in the land, he will also have 
the deer, &c. with the land to which they belong. 
For in this case they pass to the personal representa- 
tive as accessary chattels following the state of the 
principal; and the heir can have no right to the 
interest in the land which is itself personalty, {b) 

In like manner, if the lestat6r have any tame, deer, O' ^ ^ecr, 

&C. are tame. 

rabbits, pheasants, partridges, pigeons, &c. they shall 



(a) See Off. Ex. 53. 57. God. keeper of Bramsil Park while hunt- 

Orp. Leg. part. 2. cb. 13. and part 3. ing. 

ch. 21. 3 Bac. Ab. Executors, 57. (h) Off. Ex. 53. God. Orp. Leg. 

65. It is said to be to this daj a part 2. ch. 13. And see Ilarg. Co^ 

branch of the king*s prerogative Lit. 8. a. N.jll. where, however, the 

upon the death of every bishop, to distinction above adverted to is ex- 

Uve his mew or kennel of hounds, pressed in terms that might perhaps 

{nada canton, metUe de chiens), or a be misunderstood. See also 1 1 Vin. 

composition in lieu thereof. 4 Inst. Ab. 166. So, if an executor takes an 

338.' Swinb. part 2. s. 26. 2 Bl. est&te pour outer w>, or anheh* suc- 

Com. 413. CowelFs Diet. Upon ceeds as special occupant, they will 

this subject see Spelm. Rem. p. 1 17., have the same interest in the pro« 

'^ the Answer to the Apology of perty that the deceased owner of * 

Archbishop Abbot for shooting the tlie particular estate enjoyed. 
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go to the executors : and though they were not tame, 
yet if they were kept alive in any cage, room, or such 
like place, the executors shall have them, (a) 

The species of property spoken of in this division 
is sometimes considered by writers to pass with the 
inheritance as heir-looms. But it has been shown in 
a preceding page that the right of the heir in respect 
of heir-looms is founded, not upon the nature of 
the chattels themselves, but altogether upon special 
custom. 



Monuments, 
•ffigiea, &e. 



OF THINGS ANNEXED TO THE FREEHOLD OF THE 

CHURCH. 

It has been seen in a former page that the coat- 
armour and ensigns of honour of an ancestor, such as 
pennons, armorial trophies, achievements, &c. hung 
up in a church, belong to the heir in the manner 
of heir-looms. The same rule holds as to monu- 
ments, tomb-stones, and effigies, &c. set up in the 
church. And notwithstanding these things may be 
absolutely affixed to the walls or fabric of the 
church, yet the parson shall not take them although 
the freehold of the church is in him. 

For Lord Coke says (6), " If a nobleman, knight, 
" esquire, &c. be buried in a church, and have his 



(a) Off. Ex. 53. 57. Law of Test. 
379. In this latter authority it is 
said that pigeons, though not tame, 
yet if they are not able to fly, shall 
belong to the executors ; with which 
ace, 3 Bac. Ab. 65. But see a con- 
trary rule in several of the author- 
ities above referred to. It is lar- 
ceny to steal pigeons which are so 



far tame that they return home. 
R. V. Brooks, 4 C. & P. 131. As 
to the distinctions taken in early 
times with respect to the property 
in deer that were tame, or whidi 
could be identified by some pecu- 
liarity, as white deer, sec Reeves*s 
Hist. vol. 3. p. 378. 
(h) Co. Lit 18. b. 
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" coat-arttiour and pennons with his armed, and such 
" other insignes of honor as belong to his diegree or 
" order, set up in the church, or if a grave-stone or 
" tomb be laid or made, &c. for a monument of him, 
" in this case albeit the freehold of the church be in 
" the parson, and that these be annexed to the free- 
" hold, yet cannot the parson or any take them or 
" deface them, but he is subiect to an action to the 
« heire and his heires in thi honor and memory of 
" whose ancestor they were set up. (a) And so it 
" was holden Mich. 10 Ja. and herewith agree the 
" lawes in other countries. Note this kind of inheri- 
" tance. And some hold that the wife or executors 
" that first set them up may have an action in that 
" case against those that deface them in their 
" time." (b) 

It was holden, however, by the Court of Common 
Pleas in a modem case (c), that the property of a 
tomb-stone remained in the party who erected it, and 
that he might maintain an action of trespass against 
a person who wrongfully removed it from the church- 
yard and afterwards erased the inscription, (d) The 

(a) Unless thej were Bet up with- 15. 1 Lee, 640. Breeks y. WooU 

oat the consent of the ordinary, /ry, 1 Curt. 880. 

See Gib. Cod. 454. 1 Str. 676. (c) Spooner y. Brewster, 3 Bing. 

(6) See 12 Rep. 105., Corveri^ 136. 2 Carr. N.P.C. 34. Com. 

case. 3 Inst. 110. 202. 1 Roll. Ab. Dig. " Cemetery." 

Descent, £. Sid. 206. Cro.Jac.367. (^0 As to the right of the incum- 

Cro. Elix. 366. 2 Roll. Rep. 140. bent to grant the privilege of mak- 

Doct & Stud. p. 305. 309. Com. ing a vault, and erectinjg a tablet. 

Dig. Cemetery, C. See also Hitch' &c. in the church, and the interest 

eock V. Walford, 5 Scott, 792. As thereby conferred, see the autho- 

to the right to erect monuments in rities referred to in the preceding 

a church, see 3 Inst. 202. Degge, notes, and the case of Bryan v. 

p. 217. (7th ed.) And see 1 Bar. WhiatUr, Clk. 8 B. & C. 288. See 

k Aid. 508. 1 Haggard, 14. 205. also Rogers^s Eccl. Law, 187. 
1 Str. 676. 2 Str. 1080. 3 Add. 
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CoflSn and propertv of a coffin and shroud remains, it is said, 

shroud. Mr t ,/ 

in the executors or other person who was at the 
charge of the funeral ; and it may be laid as theirs in 
an indictment for stealing them, (a) 

Mourning But things that are fixed up in a church not in 

church? honour of individuals, but for other purposes, as when 

seaffuldinff, &c. i_ i • v • • i_ x 

a church is hung m moummg, or when ornaments or 
erections, as scaflfbldings, &c. are put up on public 
occasions, these become the property of the parson, 
in consequence of his possession of the freehold, 
and on the ground of their being a tacit gift to 
him. (b) 

Pews and With respcct to pews and seats erected in a 

church, these become by annexation parcel of the 
freehold of the incumbent ; though the use of them is 
in those who have the use of the churcL (c) And 
therefore, if seats have been annexed to the church 
without legal authority, it is said that the property of 
* the materials when pulled down is in the parson, who 
may sue the wrongdoer in trespass. But as to seats 
put up by the parishioners by good authority, it 
seems, according to the ecclesiastical writers, that the 
property of the materials upon removal will be in the 
parishioners, and that the churchwardens and not the 
parson may maintain an action for taking them 

(a) Wms. Exors.p. 505. 2d ed. soil and freehold of the church and 

(b) Vide Cases and Opinions, churchyard is in the parson ; but 
vol. 1. p. 273. Upon this point, the freehold is in him, not for his 
however, see Cramp v. Sayley, Clk. own emolument, but for public pur- 
Kent Lent Ass. 1819, cited in the poses onlj, as for supplying places 
notes to the edition of Degge's for sepulture, &c. With respect to 
Parson s Counsellor, by Ellis, p. 2 1 8. trees in the churchyard, see post. 
And see Prideaux's Directions, p. 87., (c)8H.7. 12. Br. Ab. Chattels, 
and the authorities there referred pi. 11. 1 T.R. 430. 5 Bar. & Aid. 
to. It is certmnly true that the 361. And see 1 Phill. Rep. 822. 
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away, (a) With respect, however, to moveable seats 
in a church, the party that set them up may remove 
them at his pleasure, (b) 

If a man hang up bells in the steeple, they become Bella. 

church goods, although they may not be expressly 

given to the church : he cannot therefore afterwards 
remove them ; and if he does, he may be sued by 

the churchwardens, to whom the custody and posses- 
sion of the goods of the church belong, though the 
property of them is in the parishioners, (c) The 
property of the bell ropes is in the church- Beii-ropefc 
wardens, (d) 

So, if a man take the organ out of a church, the org«n. 
churchwardens may have an action of trespass against 
him ; because the organ belongs to the parishioners 
and not to the parson, and the parson cannot sue 
the taker in the Ecclesiastical Court, (e) And the 
succeeding churchwardens may sue, although the 
trespass was done in the time of their predecessors. (/) 

The trees growing in a churchyard belong to the Tree, in 
incumbent, and he may bring his action, if they be "^"^"^^y^^' 
cut down, (g) 

(fl) Degge, p. 213. (7th ed.) ofthechnrch.see 11 H.4.12. Sid. 

Born^sEcc Law, vol. 1. tit. Church. 206. 1 Lev. 136. S. C. As to the 

Noy, 108. Vide Shaw's Par. Law, origin of bells and chimes, and some 

ch. 25. s. 9. Prideanx, 73. curious observations upon them, see 

(6) Degge,211. This, however, Lutw. Rep. by Nelson, p. 327.' 1 

seems to be questionable. Wats. Salk. 164. Roll. Ab. Prohibition 

c. 39. Bum's Just. tit. Church- K. Sid. 206. See also Hook's 

wardens, s. 3. And see Shaw, Church Dictionary, tit. Bells, 
ch. 26, s. 7. Prideaux, 32. (//) Jackson v. Adams, 2 Bingi 

(c) 11 H. 4. 12. Degge, 217. N. C. 402. 
Bum's Ec. Law. vb. sup. Com. (c) 1 Roll. Ab. 393. 
Dig. Esglise, F. 3. Cro. Eliz. 145. (/) Cro. Eliz. 145. 179* 1 Leom 

2 Salk. 547. 1 Sid. 281. 2Keb. 22. 177. 
That bells are parcfel of the freehold (g) Br. Ab. Tresp. 210. Lindw. 
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OF EMBLEMENTS. 

It will be useful to advert, in the last place, to 
another species of property which has often been 
compared to fixtures, and respecting which, questions 
frequently arise between the heir and the personal 
representative of the deceased owner of the inhe- 
ritance. 

Emblements There are certain vegetable products of the earth, 

between Heir 

and executor, which, although they are annexed to and growing 

upon the land at the time of the proprietor's death, 
yet, as between his heir and his executor, are con- 
sidered as a chattel interest, and will pass to the 
executor. 

ft^ioMto ^^ general, trees and the fruit and produce of 
the heir. them, from their intimate connection with the soil, 

follow the nature of their principal; and, therefore, 
when the owner of the land dies, they descend to 
the heir, unless they have been previously severed. 
So it is of hedges, bushes, &c. (a) For all these 
are the natural or permanent profit of the earth, and 



267. 2 Atk. 217. The preamble of to dispose ;. but as the Holj Scrip- 

the ancient stat. 35 Ed. I. at. 2. en- ture doth testify, the chaige of 

titled ^^Statuium "ii« Rector pros- them is committed onlj to priests 

temat Arbores in C(Bmitario^^ re- to be disposed of,** &c. The statute 

cites, that " Forasmuch as a church- then directs that the timber shall 

yard that is dedicated, is the soil of be applied to the repair of the chan- 

the church, and whatsoever is eel, &c. Of this statute, Lord Coke 

planted belongeth to the soil, it observes, that it is but a declara- 

must needs follow, that those tion of the common law. 1 1 Co. 49. 
trees which be growing in the (a) Com. Dig. Biens, H. 1 1 Hep. 

churchjard are to be reckoned 48. Trees removable bj a nursery- 

amongst the goods of the church, man belong to his executors ; as to 

the which lajrmen have no authority which see ante^ p. 68. 
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are reputed parcel of the ground whereon they 
grow, (a) 

But com and other products of the earth which Year's crop 

* / T ®^ corn, &c. 

are produced annually by labour and industry (and e^^^j^^ 
thence called fructus industriales)^ having been sown 
with the intention of being afterwards separated 
firom the realty, are held to partake of a personal 
nature. Hence, if the proprietor sows or plants his 
land, and dies before gathering the produce, his per- 
sonal representative is entitled to take the profits of 
the crop, or the emblements^ as a compensation for 
the labour and expense of tilling, manuring, and sow- 
ing the land. And this rule of law is founded on a 
consideration of public benefit, and is said to be for 
the encouragement of husbandry, and the increase 
and plenty of provisions, {b) 

It is now fully established, that not only corn and Hemp, hops, 
gr^n of all kinds are emblements, but every thing of 
an artificial and annual profit that is produced by 
labour and manurance. Thus, hemp, flax, saffron, 
and the like (c) ; and melons, cucumbers, artichokes, 
&c. And hops also, although they spring from old 



(a) It would seem that not only (5) Co Lit. 55. b. 1 Roll. Ab. 

the natural fruits, that is, such as 726. «^m^. Swinb. Wills, p. 210 

grow of their own accord and with- Com. Dig. Biens, G. I. 2 Bl. Com* 

out any great labour or cost, but 122. Graves v. Weld^ 5 B. & Ad. 

all growing fruits, though produced 105. Emblements is derived from 

bj skill and culture, are the property the French ^* embla'oence de hied ;** 

of the heir. Vide Swinb. pp. 934, i. e. corn sprung or put up above 

935. Noy's Max. 116. (9th ed.) ground. Cowell*s Diet. 
God. Oip. Leg. part 2. ch. J4. s. 1. (c) Id, ib, God. Orp. Leg. pt 2. 

aDdpart3.c.21.8.13. Cro.Car.515. c. 13. 2 Freem. 210. Gilb. Law. 

3 Bac. Ab. 64. Com. Dig. Biens, B. £v. 208. 216. (6th. ed.) Harg. Co. 

Off. Ex. 58. 2 Freem. 210. Rod- Lit. 55, b. 
weC v. Phmps, 9 M. & W. 167. 
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Artichokes. 



Teazles. 



roots; because they are annually manured and re- 
quire cultivation, and an additional expense is in- 
curred annually which is necessary to make them 
grow, (a) And so of turnips, carrots, potatoes, &c. (b) 

Of the latter kind of produce, it is said indeed in 
Wentworth's Off. Ex. (c), that roots in the ground 
and artichokes also, shall not go to the executor but 
to the heir; because they cannot be taken without 
digging and breaking the soil which belongs to the 
heir. This opinion, however, is contrary to the 
general principle of emblements, and to the rule as 
laid down by Lord Coke : and it appears now to be 
generally understood, that the executors shall have 
emblements of all annual crops sown by the testator, 
and which are growing at the time of his decease, (d) 

In one case, that of Kingsbury v. Collins (e), it seems 
to have been assumed by the Court of C. P. that a 
crop of teazles was the subject of emblements. But 
the case can hardly be considered an authority to 
that effect. For, as was observed by the Court of 
K. B. on a subsequent occasion when this case was 
relied on (/), the point had not been argued, and 
the Court did not appear to have been made ac- 
quainted with the nature of the crop or its mode of 
cultivation; or it might be that in the year when 
this plant is fit to gather, so much labour and expense 

(a) Id, ib, Harg. Co. Lit 55. b. (rf) Vide 1 Roll. Ab. 728. God. 
note 364. And see tbe explanation Orp. Leg. part 2. c. 14. Ck>m. Dig« 
given as to these in 5 B. & Ad. 119. Biens, G. I. 3 Bac. Ab. 64. 2 BI. 



(b) Id. ib. Law of Test. 380. 
Cro. Car. 515. 5 B. & C. 832. 840. 

(c) Off. Ex. 61, 62. Gilb. Evid. 
216. God. Orp. Leg. part 2. c. 14. 

B. U 



Com. 123. Harg. Co. Lit. ub. tup. 

(e) 4 Bing. 202. 

(/) Oraves y. Weld, 5 B« & AcL 
105. 
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is incurred as to put it on the same footing as that of 
hops. 

But the growing crop of grass^ even if sown from AnificUj 
seed, or though ready to be cut for hay, cannot be 
taken as emblements ; because, as it is said, the im- 
provement is not distinguishable from what is the 
natural product, although it may be increased by 
cultivation. It seems, however, from some autho- 
rities, that the artificial grasses, as clover, saintfoin, 
and the like, by reason of the greater care and labour 
necessary for their production, are within the rule 
of emblements, and belong to the executor, {a) 

But with respect to these latter crops and others of Oof^x. 
a like nature, the claim of emblements, even if ad- 
mitted at all, must be understood in a much more 
limited sense. For in a modem decision of the Court 
of K. B. in which the doctrine of emblements was 
very elaborately discussed, it was holden that the 
privilege is confined to such species of crops as yield 
a present annual profit, and to that year's crop which 
is growing when the interest of the party determines. 
And therefore, that the right to take a crop of clover 
did not extend to the full period of its profitable 
maturity, viz. the second year from its sowing, but 
that if the doctrine of emblements applied to such a 
crop at all, it could be taken only during the year in 
which it is sown; although the value at that time 
did not compensate for the cost and labour of its cul- 
tivation, {h) 

(a) 1 Roll. Ab 728. Hob. 132. (h) Grams v. Weld, 5 B. & Ad. 

2Freem.210. 3 Salk. 160. Com. 105. See Mr. Serjt. HilFs MS. note 

Dig. vb. sup, Bac. Ab. uh, mq>. in 9 Vin. Ab. 368. Shep. Touch. 

Gilb. Ev. 215. 4 Burn. Ecc. L. by Preston, p. 469. 
299. 
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Who may With Tcspect to the parties who are entitled to 

menta. emblements, it is to be observed that the privilege is 

not confined to the case of the personal represen- 
tatives of a tenant in fee as against the heir ; for the 
law allows a similar indulgence to many individuals 
claiming different degrees of interest in land. It 
would be foreign to the object of the present treatise 
to enter into a particular enumeration of the several 
persons entitled to this privilege (a) ; but it may be 
useful to notice a few instances, for the purpose 
merely of explaining the manner in which the right 
is affected by the nature of the estate, and by the 
mode in which it is determined. 

Thus, if a tenant for life, whether for his own or 
pour auter vie^ sows the land and dies before the se- 
verance of the crop, his executors shall have the 
emblements ; because, in this case, the estate of the 
tenant is said to be determined by the act of God. (b) 

So, where a life estate is determined by the act of 
law ; as if a lease were made to husband and wife 
during the coverture, and the husband sows the 
land, and they are divorced causA prcecantract&Sy the 
husband in this case shall have the emblements, for 
the sentence of divorce is the act of law. (c) 

A tenant at will, when the landlord determines 
the will, is entitled to emblements ; so also is a lessee 
for years of tenant for life. And so a tenant of any 
other estate which is determinable on an uncertain 

(a) The reader is referred to the (b) Co. Lit. ub. sup. Roll. Ab. 
valuable Treatise on the Law of uff. sup. 

Executors, by Mr. E. V. (now Mr. (c> 5 Co. US. Roll. Ab. ub. sup. 
Just.) Williams, vol. i. p. 496. et 
seq. 2d ed. 
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event, (a) Indeed " the general rule is, that when* 
" ever a man has an uncertain interest and sows 
" the land, and his estate determines, yet he has a 
" title to the com that he has sown on the land, 
" though the property of the land is altered." (b) 

But if the tenant's estate is determined by his otcn 
actj as for forfeiture by waste, &c., there shall be no 
emblements, (c) And upon this principle the Court 
decided in a modem case, that a parson resigning his 
living was not entitled to emblements of the glebe 
land, (d) 

And as the privilege is founded on public policy, 
and the justice of affording a recompence to the 
party, who by his own industry and at his own 
expence has cultivated the land, the benefit of em- 
blements cannot be claimed by a person although he 
has an estate which is uncertain, if he is not the actual 
party who has sown the land, and the charge has been 
incurred during the existence of a previous estate. 
Thus, if A seized of land sows it, and then conveys it 
to B for life, remainder to C for life ; and B dies before 
the com is reaped; in this case B's executors shall 



(a) See the authorities . cited in lawry ; forfeiture of estate by con- 
the preceding notes. See also dition broken, &c. Vii(Je5Co. 116. 
Perk. 8. 513. etseq. Sbep. Touch. Cro. Eliz. 461. 1 Roll. Ab. £mb. 
244. 471. Swinb. on Wills, part 3. pi. 3. Davis v. EytoUy 7 Bing. 154. 
6. 6. p. 253. 2 Bl. Con. 123. 146. (^0 JBvlioer Clk, y. Bulwer. 2 Bar. 

(b) Gilb. Evid. 208. & Aid. 470. The advantages of 

(c) There are many instances emblements are extended to the 
where a party is deprived of emble- parochial clergy by st. 28 H. 8. c. 1 1 . 
ments owing to a voluntary deter- Vide Swinb. on Wills, part 2. s. 26. 
mination of the estate ; as a femme 2 Bl. Com. ub. sup. I Cru. Dig. 
copyholder durante viduitate on her tit. 3. ch. 1. s. 54. 

marriage: tenant at will on out- 

p 2 
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Devise of em- 
blements. 



not have it, but it shall go with the land to C ; for 
here the reason of industry and charge fails, (a) 

So, where a party has not the exclusive property 
in the land, as in the case of a joint-tenant who 
dies; the com sown goes to the survivor, and the 
moiety shall not go to the executors of the deceased 
tenant, (b) 

But although, in general, the right to take the em- 
blements belongs to the personal representative, as 
against the heir of the deceased owner of the inherit- 
ance, yet if there is an express devise of the land it- 
self, the growing crops pass to the devisee, and the 
executor shall not take them. For it is presumed 
then in favour of the devisee, that it was the testator's 
intention to pass not only the land itself, but that 
which appertained thereto, (c) On the other hand, this 
presumption is rebutted if the growing com is ex- 
pressly devised away, or there is any personal be- 
quest in the will which can apply to emblements, 
as goods, stock, &c. For in this case the legatee 
will be entitled to the crops, and will take them 
against the heir, the executor, and the devisee of 
the land, (d) 

Interest in Ae Where there is a right to emblements, the law 

confers a free entry egress and regress, in order to cut 



land until 
severance. 



(a) Hob. 132. Winch. 31. Cro. 
Eliz. 61. 463. 

(6) Cro. Eliz. 61. Co. Lit. 55. b. 

(c) 1 Roll. 89. 727. Winch. 51. 
Perk. 9. 59. Cro. Eliz. 61. 461. 
Bui. N.P. 34 a. And see Coxy. Ood- 
salve, 6 East^ 604. n. 8 Eadt. 339. 
See also Mr. Hargrave's note to Co. 
Litt. 55. b. (N. 365.) where Le says, 



that it is not easy to account for 
the distinction which gives com 
growing to the devisee, but denies 
it to the heir, though it has been 
attempted. 

(d) See the authorities in the last 
n(' e. As to who may devise em* 
blementf), see Vin. Ab. Devise, I. 
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and carry them away, (a) With respect, however, 
to the nature of the interest which the tenant or 
the personal representative has in the land untU 
the com is ripe, there is but little information to 
be found ^in the authorities ; neither does it satis- 
factorily appear whether any compensation is to be 
made for the occupation of the land in the mean 
time, (b) 

The reader who may be desirous of pursuing the 
subject further, will find the doctrine of emblements 
very fully treated of in Co. Lit 55. b. ; in Perkins^ 
Profitable Book, s. 512. etseq. ; in Gilb. Law Ev. 208. 
etaeq. (6th Ed.); and in Com. Dig. BienSy G.; Vin. 
Abr. Emblements, and Executor, with Mr. Serjt. HilTe 
notes in Line. Inn Lib. ; and Bac. Abr. tit. Executors. 
See also Wms. Exors. vol. i. ; and the Note to Graves 
V. Wdd, in 2 Nev. ^ M. 734. 

(a) Co. Lit. 56. a. and see per Bayley J. in Evam y. 

ib) See Plowden*8 Queries, 239 : Roberity 5 B. & G. 835. 
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CHAPTER V. 

OF THE TRANSFER OF FIXTURES BY 8AL£» MORTGAGE, 
DEVISE, ETC., AND IN CASE OF BANKRUPTCY. 

In tbe present chapter it is proposed to consider in 
what cases* fixtures will pass by the terms of a con- 
veyance, whether it be by grant, mortgage, lease, &c. ; 
by devise, or other species of alienation ; arid to point 
out the questions of law which ordinarily occur upon 
' the transfer of property of this description; and 
Buch also as arise in the event of bankruptcy. 

And, first, as to a conveyance by sdU: — it is to 
be observed, that in' general under the name of land 
are comprised all buildings and erections affixed to 
the soil. The term land has accordingly been held 
to convey houses, &c. erected thereon, although not 
mentioned, and notwithstanding other houses and 
buildings are specifically described in the convey- 
ance, (a) 

Chttteis Upon this principle it was laid down, in very early 

hj oonyeyanee timcs, that whcre mere personal chattels are annexed 

to the freehold, they are made incident to the free- 
hold, and will be included in a conveyance of the 
land in general terms. And therefore in the year- 
book, 21 H. 7. 26., it was said, that vats fixed in a 
brewhouse or dyehouse should always go with the 

(a) Com. Dig. Grant E. 3. Co. Litt. 4 a. 2 Roll. Ab. Graunt I. 
1 Lev. 131. 
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fireehold, and pass by feoffment together with the 
inheritance. 

This doctrine has been recognised by the courts 
in several more modem determinations. Thus in the 
case of RyaU v. RoUe (a), it was said by Parker. Ch. 
B., that by a conveyance by way of mortgage of the 
freehold fixed utensils would pass. And in a still 
more recent case in the Common Pleas (6), a wind- 
mill, which was described as a wooden edifice built on 
brickwork, and anchored into the ground by spores 
and land-ties, being one foot under the surface of the 
earth, but removable at pleasure, was found by the 
jury not to he a fixture ; nevertheless its connexion 
with the land was of such a nature, that it was 
considered that by a conveyance of the land the 
purchaser would have been entitled to the mill 
without any mention of it in the deed, (c) 

And it appears that the principle applies equally so fixtures, 
to cases were personal chattels have been aflSxed to 
the freehold and there is a subsisting right to re- 
move them under the law of fiixtures. Thus in the 
case of Thresher v. East London Water-works Co. (rf), 
the court seem to. have been of opinion, that if 
a tenant takes premises under a renewed lease 
containing the terms land^ buildings^ erections^ ^'c. 
such general words will comprise fixtures which 
have been put up pending a former lease ; and that 
consequently, the tenant will be precluded from 

(ff) 1 Atk. 175. in a mine, 5 B. & C. 854. : 9\^per . 

(6) Steward v. Lombe^ 1 Brod. & Parke B. in Hitchman y. Walton^ 4 

Bing. 507. M. & W. 409, 

(c) Per Richardson J. ibid. And (rf) 2 Bar. & Or. 609. 
8ee per Bayley J. as to machinery 

r 4 
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setting up any claim to remove the fixtures, whatever 
may have been his rights antecedently to the new 
lease. 

S09 in the case of Fitzherbert v. Shaw (a), a tenant 
had entered into a certain agreement with his land* 
lord, in the construction of which the court thought 
that it was implied that the premises should be re^ 
delivered to the lessor in the same state as at the 
time of the agreement ; and although there was no 
mention of fixtures in the agreement, yet it waa held 
that they were subject to the same stipulation widi 
the land itself, because they formed a part of the 
land. 

This rule respecting the passing of personal 
chattels attached to the freehold by a conveyance 
of the freehold itself, was much discussed by the 
Court of King's Bench in a modern case. In Cole- 
grave V. Dias Santos (6), the plaintiff being the 
owner of a freehold house, advertised it for sale; 
and printed particulars were circulated, which took 
no notice of certain fixed articles, consisting of mash 
tubs, grates, closets, shelves, &c., which were fixed 
in and belonged to the house. The defendant becom- 
ing the purchaser, the house was conveyed to him, 
and possession given, the. fixed articles still remaining 
in the house. Afterwards the plaintiff insisted that 
a valuation of these things should be made, and that 
the defendant should pay for them; but the latter 
contended that they passed to him together with the 
freehold, and refused to pay for them or deliver them 

00 1 H. fil. 258. (b) 2 fiar. & Cr. 76. 
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ttp. Upon these &cts the court held, that the articles 
m question passed to the defendant, together with 
and as part of the house. They said that the plaintiff 
ought to have insisted upon his right before he 
executed the conveyance ; for if he might afterwards 
insist on payment for the utensils, he might also 
after the sale of the house refuse to sell what was 
affixed to it, and might do great injury to the house 
by taking them away. K die house descended, the 
articles in question would descend to the heir; so 
also if it had been devised ; and the law was con- 
sidered to be the same in the case of a purchase. 

The above authorities, therefore, may be considered 
to establish the general proposition, that by a convey- 
ance of the freehold to a purchaser, all things annexed 
to the freehold will pass with the land as parcel 
thereof. And it appears from the observations of 
the court in the ' before-mentioned case of Thresher v. 
East London Waterworks Co.y that the circumstances 
must be very special which would prevent the 
operation of this general principle ; and that perhaps 
no matter dehors the instrument of conveyance is 
capable of having that effect, (a) 

And it may be observed, moreover, that a similar And thinp 
rule obtains with respect to personal chattels which ^^^''^ ^ 
are incident to the freehold ; these also will pass by a 
grant of the freehold itself, although at the time of 

(a) As to the effect of collateral in respect of there being no consi* 

drcQinstances dehort the instru- deration. See also Doe dem. Free- 

ment, see CoUgrave y. Dia» Santos, land y. Burt, 1 T. R. 701. FhiU. 

otedaboye, in respect of there being on Eyid. yol. i. ch. 10.; and the 

no stipulation for the appraisement cases referred to in treating of con- 

of fixed articles on the sale of a yeyances bj way of mortgage, post. 
lK)Q8e. So ex parte Qidncey, post. 
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Unless where 
express pro- 
vision to the 
contrary. 



the grant they are actually severed from it. And, 
therefore, by a conveyance or lease of a house, the 
doors, windows, locks, keys, and rings of the house 
will pass, although they may be distinct things; 
because they are constructively annexed to the house. 
And so, by a grant of a mill, the mill-stone passes, 
notwithstanding at the time of the conveyance it is 
severed from the rn\\\ and removed for a temporary 
purpose ; for it stiU remains, in contemplation of law, 
parcel of the mill, (a) 

On the other hand, notwithstanding there may be 
general words in a conveyance, &c., which would 
include fixtures, yet if it can be collected from the deed 
itself that these words are qualified ^ by other stipu- 
lations found in the deed, so as to make it appear that 
the intention of the parties was restrictive of the 
general terms employed, in such a case the primd facie 
inference arising from the general expressions is 
modified and controlled. The case of Hare, v. Hor- 
ton {b) afibrds an example of such a qualification of 
the general rule. In that case a party in a con- 
veyance by way of mortgage conveyed an iron- 
foundery, dwelling-houses, &c., with the appurte- 
nances ; together with all grates, boilers, bells, and 
other fixtures in the said dweUing-houses ; and all trees, 
houses, &c., easements, profits, &c., to the said 



(a) Shep. Touch. 90. 11 Co. 50. 
Liford^ case. 6 Mod. 187. And 
see Went. Off. Ex. 62. Pyoty. 
Lady St John^ Cro. Jac. 329. 
2 Buls. 113. S. C. Place v. Fa^, 
4 Man. & R. 277. Martyr v. BratU 
ley^ 9 Bing. 24. Fisher v. Dixon^ 
12 CI & F. 312. Dam. Proc, As 



to detached j9tpe« and conduits pass- 
ing by a grant of a house, see 
Nicholas v. Chamberlain^ Cro. Jac 
121. Archer y, Bennett I Lev. 131. 
Cro. Car. 169. sup, p. 180. 

(h) 5 B. & Ad. 715. And see 
Longstaffy. Meagoe, post. 
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foimdeTy messuages and lands appertaining. There 
were in the foundery certain cranes and presses, a 
steam engine, and other fixtures used for the purposes 
of the business carried on there, and valued at 600/. 
It was held that the specification of the grates and 
fixtures in the dweUing-house excluded the articles in 
the foundery, and showed that the latter were not 
intended to pass ; though it was admitted that they 
would have passed under the general terms in the 
granting part of the deed, if the others had not been 
mentioned. 

It is, however, proper to mention, that there are two 
cases which appear to be in some degree at variance 
with the principles laid down in the foregoing de- 
cisions. For in the case Ex parte Quincey (a). Lord 
Hardwicke seemed to have been of opinion, that the 
fixed utensils of a brewhouse would not pass by a 
conveyance of the brewhouse with the appurtenances. 
And in another case. Beck v. ReboWj (IP. Wms. 94.) 
it was held, that a covenant to settle a house and all 
thmgs fixed to the freehold of the house, did not 
comprise certain matters of ornament which at the 
time of the deed were affixed to the house, and united 
to it by screws and nails. 

But of the former of these cases, it may be observed 
that it was never finally determined. (6) And with 
respect to the case of Beck v. Rehotc^ it is particularly 
to be remarked, that the property in dispute appears 
to have been of a description similar to that which in 
other cases has been held removable as between heir 

(a) 1 Atk. 477. examination of the case, see /km/, ' 

(6) The conveyance was by way in the division which treats of 
of mortgage. For a more particular mortgages. 
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and executor. It may therefore be thought, perhaps, 
that without infringmg the rule m ordmary cases, the 
court considered that articles of this description, which 
are so much in the nature of personalty as to be assets 
in the hands of the executor, might be an exception 
to the general rule, and ought not in strictness to be 
comprehended under the general terms of a con- 
veyance. 

Executor's fix- And it is observablc that the distinction here sug- 

tures, whether i i • /• • 

they alio pns. gcsted sccms to dcnvc support from some expressions 

of the Court in the case of Colegrave v. Dias Santos 
above cited. The principle, however, has not been 
recognized in any other determination ; and, on the 
contrary, it appears from the whole current of au- 
thorities referred to in the course of this work, that 
things fixed to the freehold are, in all cases, to be 
deemed essential parts of the freehold, while they 
subsist in a state of annexation, notwithstanding they 
may be subject to a right of being afterwards severed 
from the freehold, and converted into personal chat- 
tels. 

From the principles which have been discussed in 
the preceding pages some practical inferences may 
be deduced, to which it will be useful to draw the 
reader's attention, with reference to the precautions 
to be used in purchasing houses, &c., and taking 
leases or assignments of premises with the fixtures 
and other appendages belonging to them. 

stipulations Thus, upou au agreement for the sale of a house, if 

fixtures. it is intended that things of a personal nature which 

are attached to the house should not be included in 
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the purchase, it is, in general, necessary to make an 
express reservation of them: and it will be a very 
convenient practice to provide in the agreement or 
instrument of conveyance, that the excepted articles 
should be taken at an appraisement, or at a valuation 
to be made in some appointed mode, (a) 

It frequently happens that in agreements of sale, R»t«'es to be 
and in a demise of premises, there is an express valuation, 
stipulation that " the fixtures are to be taken at a 
" valuation ; " and difficulties repeatedly arise as to 
what particular articles are to be included in this 
provision, and for which the purchaser or tenant may 
he called upon to pay. 

With respect to the precise import of these terms wh»* fixtuwi 

, * * are to be 

in different cases, there is very little assistance to be valued, 
derived from the authorities ; and the practice of the 
individuals who are usually referred to on these 
occasions, seems to be governed by no uniform or 
very definite rule. It would seem, however, that On the sale 

of a bouse. 

when a stipulation of this kind occurs on the sale of a 
house, those things only are, in strictness, to be com- 
prehended in the valuation, which would be deemed 
personal assets as between heir and executor, and 
which would not pass with the inheritance as part of 
the freehold of the house, (b) 

When the like stipulation occurs upon a demise Onademiie. 
of premises, it must, it is conceived, be interpreted 

(a) It will be found very useful cles which are intended to be valued, 

in practice, whenever premises con- See Bac. Ab. Leases A, Bui. N. P. 

taining fixtures are sold, demised, 156. 

or assigned, that the conveyance (b) See Hitchman v. Walton^ 4 

should be accompanied by a sche^ M. & W. 409. 
<2iii!e, specifying the particular arti- 
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to mean, that all those articles are to be valued to 
the incoming tenant, which would be fixtures as 
between a landlord and tenant^ and which the tenant 
would be at liberty to remove, if he had himself put 
them up during the term. It is apprehended, there- 
fore, that the tenant will not be bound to pay for any 
thing but what properly falls within the rule here 
suggested. 

Onassignmciit So, whcrc a tenant by assignment of his lease pend- 
ing the term, or at his out-going, disposes of his 
fixtures under a similar agreement, he may be con- 
sidered ^ tra,«fem.g to the pu^h-^er 111 tho« 
articles which he would have been entitled to remove 
from the premises, either by reason of having taken 
them as fixtures^ or as having himself erected them 
during the term. 

But in all these cases the intention of the parties 
is the true criterion to be consulted ; and this inten- 
tion is to be collected from the general nature of 
the contract, and from the description of the pre- 
mises and the purposes for which they are usually 
occupied. It may also be inferred from a custom 
prevailing in the particular district, and with re- 
ference to which the parties may be supposed to have 
contracted. 



Purchase of 
fixtures by an 
incoming 
tenant 



When a tenant at the commencement of his term 
purchases of the landlord articles belonging and 
afiixed to the demised premises, his right to sever 
them and convert them into personal chattels, is 
very different in its nature from that by which he 
severs and takes away fixtures put up by himself. 



CHAP, v.] 



SALE, ETC. 



228 



For here the right of removal arises wholly out of 
the contract, and not out of the law of fixtures. 
And perhaps, in such a case, the tenant would not 
absolutely lose his right of property in the articles 
by omitting to sever them before the expiration of 
his term ; unless, indeed, it is implied in the pur- 
chase, that he should hold them upon the same 
conditions as his own fixtures. The precise nature, 
however, of the interest which accrues under agree- 
ments of this kind, does not appear to have been 
hitherto discussed, (a) 

Again, a tenant^s lease sometimes contains an ex- Demise of 
press demise of fixtures; as in leases of collieries, JhTng^Sfixed. 
breweries, mills, &c., which are let together with the 
machinery, plant, and fixed utensils, (b) In these 
cases the tenant is not at liberty to sever the articles, 
and use them as personal chattels during the term ; 
for immediately upon the severance, the property 
vests in the landlord, and the tenant by his wrongful 
act forfeits all future interest in it. The tenant, it 
is to be observed, has not the dominion of the pro- 
perty demised, but only a qualified right to use it 
during the term in a particular way, viz. as annexed 



(a) See the remarks of Parker 
Ch. B. in Ryall y. RoUe, 1 Atk. 175. 
If after a grant of fixtures the grantee 
should take a lease of the land itself, 
it might perhaps be contended that 
the fixtures become re-annexed to 
the land bj the second grant, and 
that the only interest which the 
grantee takes, is that which is de- 
rived under the lease. Vide 2 An- 
ders. 52. Owen, 49. 



(b) The value and importance of 
the fixtures in collieries and other 
like works, has given rise to very 
special terms in the leases of pro- 
perty of that description. Of these 
see several instances in Storer v. 
Hunter, 3 Bar. & Cress. 368. Horn 
V. Baker, 9 East, 215. Duck v. 
BraddyU, 1 M*Cleland, 219. ; and in 
the cases cited in the next division. 
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to the freehold, (a) Although, if it is tortional^ 
severed, he may indeed maintain an action against 
the wrong doer; as will be seen hereafter in the 
second part of the work. 

Lastly, if, at the time of maMng a demise, nothing 
is said respecting the fixed articles belonging to the 
premises, the tenant will be entitled to the use of 
them during the term as part of the demise; and 
the landlord cannot afterwards remove them, neither 
can he insist upon their being valued, or that any 
additional consideration shall be paid for them. 

Thus, where a party accepted a demise of a house 
containing fixtures and took possession, and there was 
no proof of any agreement that he should pay for the 
fixtures, it was held that the acceptance of the demise 
and taking to the fixtures, did not raise an implied 
contract to pay for them, (b) 



MORTGAGE OF FIXTURES. 

Things affixed With rcspcct to the transfer of fixtures by way of 

pan bv a moit- ,, ii_ i»i/» i 

gage of the mortgage: — it is to be observed, m the first place, 

that this species of property may be mortgaged 



(a) Famaity, Thompson^S Ear. 
& Aid. 826. Combs v. Beaumonty 
5 B. & Ad. 72. RyaU v. RoUe, vb. 
sup. The tenant*s interest in the 
fixtures is similar to that he enjoys 
in respect of trees growing on the 
demised premises ; per Bajlej J. in 
Farrant ▼. Thompson, As to the 
nature of a tenant^s interest in 
moveable utensils and machinery 
which are demised together with 



the premises, see 5 Hep. 15. Spen^ 
cer's case. Gordon v. Harpur^ 7 
T. R. 9. Dyer, 212. b. lAtk.170. 
2 N. Rep. 224. 1 Bos. & Pul. 82, 
83. in notis. And see the cases re- 
ferred to in the preceding note. 

(h) Ooff Y. HarrU, 5 Man. & 
Gr. 573. And see the same case 
as to the effect of paying money 
into Court as an admission of a lia- 
bility in respect of the fixtures. 
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either in connexion with or in separation from the 
realty. And there appears to be no sound reason 
for supposing that fixtures are not included under 
general terms in mortgage conveyances, as well as in 
conveyances of any other description, (a) It has, 
however^ been thought, that a contrary doctrine is 
intimated by Lord Hardwicke in the case Ex parte 
Qaincey (6), which has already been referred to, 
as well as in some other more recent authorities. 
In the case Ex parte Quincey^ a person sold the 
utensils and granted a lease of a brewhouse, and 
afterwards mortgaged the brewhouse with the ap- 
purtenances to another person. The lessee sold 
his lease and utensils to A, who, for a sum of money 
mortgaged the whole to the original proprietor, who 
afterwards became bankrupt ; and the right to these 
fixtures was litigated between his assignees and the 
first mortgagee of the brewhouse. Under these 
circumstances Lord Hardwicke was inclined to think, 
that the fixed utensils of the brewhouse did not pass 
by the mortgage* "For," he observed, " there is 
"some description generally of things in a brew- 
" house: the manner of describing the parcels 
" shows that it was not meant to mortgage the 
" utensils, for the word appurtenances seems only 
" to intend things belonging to the out-houses. It 
" is said that a mortgage is a purchase ; but then 
" it is a redeemable one. How does it stand be- 

(a) As to a supposed distinction (h) 1 Atk. 477. Vide PoweU 

between mortgage and other con- on Mortg. vol. i. p. 40. ; vol. ii. 

▼eyances, see Eaton v. Jacques^ p. 1040. And see Sugden's Vend* 

Doug. 438. WesterdeU v. Dale, 7 & Pur. 30. 
T. R. 306. Willianu v. Bosanquetj 
1 Brod. & Bing. 238. 
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'* tween a purchaser and a vendor ? If a man sells 
" a house where there is a copper, or a brew- 
^^ house where there are utensils, unless there was 
" some consideration given for them they would not 
" pass." The case, however, stood over ; and it does 
not appear that it was ultimately determined. 

The opinion here expressed by Lord Hardwicke 
appears to be at variance with his lordship's observ- 
ations in a prior decision, that of Ryall v. RoUe^ 
hereafter cited. Indeed, the case itself does not seem 
to warrant the position which some writers have 
deduced from it, that fixtures will not pass by a 
mortgage of land as part of the mortgaged estate, 
unless they are specifically mentioned. For, allowing 
to it full weight as a final decision, the case must be 
considered to have been determined entirely with 
reference to its own peculiar circumstances; to the 
intent of the parties; and to the construction put 
upon the language of the conveyance. 

tend^r\hL" ^^ *^^ ^QSTLQ observation applies to and will 
parties. explain several of the more recent decisions upon this 

subject. Thus, in the case of Hare v. fforton(a)j 
noticed at length in a preceding page, • the Court 
distinctly recognise the principle that under a con- 
veyance of land by way of mortgage, property affixed 
thereto would in general pass, and that there was no 
distinction between such a conveyance, and a general 
conveyance by sale, &c. : but they thought that in this 
case it was to be collected from the terms of the deed 
itself, that the trade fixtures in dispute were never 

(a) 5 Bar. & Ad. 715. sup. 218. 
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intended by the parties to be included in the mortgage.- 
^0 likewise in the case of Trappes v. Harter(a)^ 
it wa3 held that certain £xed machinery did not pass 
to the mortgagee ; and this, even although the mort- 
gage deed contained an express mention of fixed 
property in very general terms. But the Court came 
to that conclusion from the very special circumstances 
of the case, and without at all impugning the general 
principle above laid down. For they considered that 
it appeared from the facts of the case that the fix- 
tures in question were not meant by the parties to 
be included in the mortgage deed: and that the 
words in the deed which would seemingly have 
embraced them, were satisfied by other fixed pro- 
perty about which no question was made. 

The case oiLongstaffy. Meagoe (J) may be further '"'*'^ '*" 
cited as an express authority in favour of the rule though not 
that fixtures pass by a mortgage of the land itself. 
And in that case the Court was of opinion, that even 
although no mention is made of fixtures, they pass 
with the estate and constitute a part of the mortgagee's 
security. It was an action of trover for certain 
counters, presses, grates, coppers, workboards, cup- 
boards, glazed doors, moveable partitions, &c. The 
lessee of a house containing these fixtures executed an 
assignment of the premises by way of mortgage, not 
mentioning the fixtures : and afterwards he assigned 
the premises and all his estate and efiects to trustees. 
The trustees being in treaty for a sale of the fixtures 

(a) 2 Cr. k Mee. 153. See also (b) 2 Ad. & Ell. 167. 
BoydeU ▼. M^MichaeU 2 Cr. & M. 
182 1 Cr. M. & R. 177. 

Q2 
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By mortgage 
of mill, the 
stones and 
tackling pass. 



to a third party, the mortgagee, whose principle and 
interest were due, took forcible possession of the 
house, and refused on demand to deliver up the 
fixtures : whereupon the trustees brought an action 
of trover. It was held that they were not entitled 
to recover the fixtures, as against the claim of the 
mortgagee. 

Lastly, in the case of Place v. Fagg (a) it was held 
that by a mortgage of a mill, the stones, tackling and 
implements necessary for the working of the mill pass 
to the mortgagee, {b) 

Although, then, it cleariy appears from all the,se 
authorities that a mortgage of lands cannot be con- 
strued to pass any diflferent rights, with respect to 
things attached thereto, than other conveyances, yet 
the decisions referred to may be useful to show the 
utility of expressing in clear terms in mortgages, (as 
well as in other instruments of conveyance,) the 
intention of the parties with regard to the transfer of 
property annexed to the freehold, (c) 

Things pass, Morcovcr, it may be collected from several of the 
nexed after the decisious abovc citcd, that there is no distinction in 
mor gage. pegp^ct of fixturcs which are annexed by the mort- 
gagor subsequent to the mortgage. For the security 
extends alike to all, and the mortgagee is entitled 
to every thing he finds affixed to the mortgaged 
premises : unless, indeed (as in other cases), where 



(a) 4 M. & Ry. 277. to^ post, under the head of Bank- 

(&) And see the same princi- ruptcy. 

pie acted upon in JSxp. Wilson^ (c) See Sugden's Vend. & Pur. 

2 Mont. & Ay. 61.; Exp. Belcher, p. 30. And see also Wheeler v. 

id. 160. ; and in other cases referred Montefore^ 2 Q. B. 133. 
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there is evidence of any intention to except 
them* (a) 

So, whether the fixtures have been added by the -^"^ though 

' ^ ^ '^ annexed out 

mortgagor himself, or in partnership with others, of a partner- 
and at their joint expense. As where a trader mort- 
gages his premises, and then enters into a partnership, 
and the firm continue to carry on the business on 
the same premises, and erect additional fixtures 
thereon ; the mortgagee is not affected by, and has no 
concern with the question of, the partnership claims ; 
but he is entitled to every thing belonging to the 
estate, as against the mortgagor, {b) 

Several questions have arisen respecting the effect Possession by 

* ^ ^ . the mortgagor. 

of the mortgagor retaining possession of the fixtures 
after granting a mortgage of the land to which they 
are attached. The ground of objection in these cases 
has been, that as fixtures may be regarded in the 
nature of personal chattels, the possession of them 
after a conveyance would, in general, be deemed 
inconsistent with the deed, and strong proof of 
fraud, (c) Agreeably to this view of the subject. Lord 
Hardwicke, in the case Ex parte Quincey^ first cited, 
thought that there would have been a difficulty on 
account of the mortgagor's possession, if it had not 

(a) And see Exp. Belcher^ 2 deposit of title deeds ; nor, again, 

Mont k Aj. 160. Exp, Price^ 2 whether it is an absolute mortgage 

Mont. D. & D. 518. Exp, Reynold in fee, or for a term. 

id. 443. ; Hitchman v. Waltoju, 4 M. (c) See the statute 13 Eliz. c. 5. 

& W. 409. Ttcynes case, 3 Co. 80. Edvoards v. 

{b) Exp, Cotton, 2 Men*. D. & HarheJi, 2 T. R.587. ReidT.Blades, 

D. 725. There is no difference in 5 Taunt. 212. Bryson v. Wylie^ 

the role as to fixtures passing by a 1 Bos. & Ful. 83. Eastwood y. 

mortgage, whether it is a mere Brown^ 1 R. & M. N. P. C. 312. 
e([mtable mortgage, or a lien by 

Q 3 
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appeared that there was an express agreetnent between 
the parties that he should have a right of entering 
upon the brewhouse. It is, however, now clearly 
established, that things affixed to the land partake so 
much of the nature of realty, that the retaining 
possession of them together with the land after an 
assignment will not avoid the conveyance on the 
ground of fraud. In this respect, therefore, a mort- 
gage of property in a state of annexation, differs 
from a mortgage of things severed from the freehold, 
or of mere personal chattels transferable from hand 
to hand. (a) 

This subject will be found more fully discussed in 
the cases referred to in the next division of the 
chapter. It will be sufficient in this place, to cite the 
two following authorities, in which the rule is very 
clearly laid down. In the case of RyaU v. Bx>lle (6), 
a brewer having borrowed money, as a security con- 
veyed and assigned his dwelling-house and brewhouse, 
and all the coppers and Utensils of trade belonging 
thereto, by way of mortgage, subject to redemption ; 
and afterwards continued in possession. On a ques- 
tion between the first mortgagee and the subsequent 
mortgagees and creditors, as to the validity of the 
first mortgage, which was disputed on the ground 
of fraudulent possession by the debtor, the Court 
were clearly of opinion, that the first mortgage was 
not invalidated on this account, nor was the mort- 

(a) Even with regard to personal watit of delivery of the goods is only 

chattels, it is not in every case ne- evidence that the transfer is colour^ 

cessary that there should be a change able. Martindale v. BoM^ 3 B. & 

of possession ; provided the omission A. 498. 

is consistent with the deed. The (b) 1 Atk. 165. S. C. 1 Vcs. 348. 
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gagee deprived of his lien upon the fixed utensils. 
The Court said, moreover, that neither the mort- 
gagor nor any other person had a right to remove 
the fixtures until the mortgage was satisfied. 

In like manner, in the case oi Steward y. Lombe (a), 
a person having mortgaged a windmill of a peculiar 
construction, continued in possession of it after the 
mortgage ; and it was holden that the possession 
was not fraudulent. And the Court observed, that it 
was not to be expected that the mortgagee should 
come to reside in the mill. The mortgagee, in con- 
formity with the usual practice in such cases, permit- 
ted the mortgagor to continue in possession, and con- 
structive possession of the land under 'the deed was 
a sufficient possession of the mill standing on the 
land ; and the more so, as this was not an absolute 
conveyance, but a mere pledge to be kept till money 
lent on the security of it was repaid. K the party 
relinquished possession, it would probably defeat all 
the ends of the mortgage. The mortgagee could only 
have taken possession by entering the land unneces- 
sarily, or by occupying the mill to his own personal 
inconvenience, {b) 

In this case it may be observed, that the mill had 
been erected by the owner of the fee, and was not 
seizable under a writ oi fieri facias against him ; and 
the Court appear in some measure to have relied 
upon this circumstance. This distinction has been 
insisted on in some other cases also. But it is clear 

(a) 1 Brod.& Bing. 506. 1 Powell 4 Sim. 326., decided on the autho- 

on Mortg. 36. rity of the aboTe cases ; Fletcher v. 

(6) ^e&9\soHtihhardyr,Bag8haw^ Manning, 1 Car. & Bar. N. P. 350. 

Q4 
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that the principle of the decision holds equally in 
the case of the mortgage of a mere chattel interest ; 
fts where a tenant having erected fixtures during the 
term afterwards mortgages his interest in the pre- 
mises. (a) The circumstance of the fixed property 
being in the latter case seizable under 9^ fieri facias in 
the hands of the tenant, cannot make it so far a 
personal chattel, that the mortgagor's retaining pos- 
session of it afterwards together with the land, would 
be deemed fraudulent. 

Mortgagor I* follows from the principles laid down in the pre- 

fixtures'^CTidr ceding pages, and from the relation in which the 
ing^the mort- mortgagor stands to the mortgagee, that although the 

mortgagor may continue in possession of the estate 
and of the fixtures after the mortgage, he is not at 
liberty to disannex and remove any of the fixtures 
from ofi^ the premises. The case of Hitchman v. 
Walton (b) is also an authority to that eflfect. It was 
there holden that where a lessee for years had mort- 
gaged all his interest in the premises, and became 
bankrupt, the mortgagee might sue the assignees who 
had taken do^vn and removed the fixtures from off 
the premises; and might declare in case as rever- 
sioner : and moreover, that he could recover in trover 
against them for the value of the fixtures, whether 
they were on the premises before the lease, or were 
afterwards erected by the mortgagor ; and whether 
they belonged to the lessor at the end of the term or 
not. (c) 

(a) AccperFarkeB. and Alder- (b) 4 M. & W. 409. And see 

son B. in MinshaUy. Lloyd, 2 M. & Exp. lieyiuil, 2 M. D. & D. 450, 

AV. 459., et seq. ; and per Aldcrson and the cases there referred to. 

B., in BoydeU v. M^Mickael, 1 Cr. (c) For some further points as to 

M. & R. 266. the mortgage of fixtures, as well 
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BANKRUPTCY. 

The statute 21 Jas. 1. c. 19., relating to bankruptcy, 
and the more recent enactment 6 G. 4. c. 16., have 
given rise to some questions respecting fixtures, which 
depend upon the peculiar nature of this species of 
property. The points in most of the cases before 
the courts have arisen on the bankruptcy of the mort- 
gagors of premises and fixtures, who have remained 
in possession of the property after the mortgage. 
And the question has been whether the assignees are 
entitled to claim the fixtures as part of the goods and 
chattels of the bankrupt, or as being in their reputed 
ownership at the time of the bankruptcy j or whether 
the mortgagees can legally claim them as part and 
parcel of the mortgaged estate. 

By the 11th section of the former statute, it was en- 
" acted that if any person or persons shall become 
" bankrupt, and at such time as they shall so become 
" bankrupt, shall by the consent and permission of the 
" true owner and proprietary, have in their possession, 
" order, and disposition, any goods or chattels^ whereof 
" they shall be reputed owners, and take upon them 
" the sale, alteration, or disposition as owners, that 
" in every such case the commissioners shall have 
" power to sell and dispose the same, to and for the 
" benefit of the creditors which shall seek relief by 
" the conmiission, as fully as any other part of the 
" estate of the bankrupt." 

when conveyed together "with the tion from it, see the case of Byall v. 
land, as when mortgaged in separa- lloUe, ub, sup. 
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Fixed articles 
not '* goods 
and chattels ** 
within the 
statutes of 
bankruptcy. 



The provisions of this section of the statute are 
re-enacted in nearly the same words in the new 
statute 6 G. 4. c. 16. s. 72. ; and the decisions under 
the former act may be considered as authorities in the 
construction of the latter. 

In pursuing this inquiry, it will be proper to notice 
in the first place the case of Horn v. Baker (a) ; the 
particulars of which will be found in a former page. 
The question arose there, under the statute of James, 
by which the subject was then governed. Certain 
stills fixed to the freehold had been leased together 
with a -distill house for a term; the lessee became 
bankrupt ; and it was holden that the stills did not 
pass to the assignees under the description of goods 
and chattels within the meaning of the statute. And 
the Court drew a distinction between these articles, 
and certain other utensils which were not fixed, but 
merely stood upon frames or horses ; and the latter 
they held would pass to the assignees under the words 
of the statute, {b) 

This case and that of ByaU v. BoUe (c), which has 
also been already noticed, may be considered as the 
leading decisions upon this subject : and the principle 
to be deduced from them, viz. that fixtures consti- 



(a) 9 E. 215. 

(&) With respect to the moveable 
utensils in this case, there was no- 
thing to rebut the reputed owner- 
ship of the bankrupt as to them ; 
but the Court considered that they 
would not have passed to the as- 
signees had there been a known 
usage of trade of leasing such things 
together with the premises ; for then 
the use and possession of them 



would not have carried the reputed 
ownership. As to which see Storer 
▼. Hunter^ and other cases, post. 
And as to trading articles not fixed 
passing to the assignees, see Biygom 
y. Wylie, 1 Bos. & Pul. 83. ; £x 
parte Dale, 1 Buck. 3^. JSx parte 
Richardeany icL 4S0j Lingard t, 
MeBsiter, I B. & d. 308. Ham- 
blower v. Proud, 2 B. & A. 327. 
(c) 1 Atk. 165, eup, p. 230. 
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tute part of the freehold, and are not to be taken as 
goods and chattels, within the meaning of the bank- 
ruptcy acts, has been recognised and affirmed by a 
series of very important decisions of modem date. 

Thus, in the case of Clerk v. Crovmshaw^ in the Court 
of King's Bench (a), a tenant took a lease of a mill and 
iron forge, and bought the fixed and moveable imple- 
ments therein ; but it was agreed that they should 
be delivered up at the determination of the term 
at a valuation, if the lessors gave notice of their desire 
to have them. The tenant afterwards assigned the 
premises and machinery by way of mortgage, but 
continued in possession of them, and became bank* 
rupt. It was holden that this case fell within the 
principle of Horn v. Baker^ and was governed by it ; 
and a like distinction was taken, as in that case, 
between the fixed and the moveable property in the 
mill. 

Again, in another case which followed soon after- 
wards in the same court, a similar question arose. In 
Coombes v. Beaumont (ft), a steam engine &c., fixed up 
in a colliery, was leased to a tenant to be used by him 
during the term, but to be held as the property of 
the landlord. It was ruled, on the authority of Horn 
v. Bakery that these engines did not come under the 
description of ^^ goods and chattels ; " and did not pass 
as such to the assignees under a commission of 
bankrupt against the tenant. See also BoydeU v. 
M^Michaely post; HaUen v. Bunder^ 1 C. M* & R., 
766. to the same effect ; aho per Parke B., in MinshaU 

(a) 3 B. & Ad. 804. (b) 5 B. & Ad. 72. 
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V. lAoyd^ 2 M. & W. 459. ; and per Abinger, Ch. B., 
in Hitchman v. Walton^ 4 M. & W. 414. 

There is a decision upon this subject in the Court 
of Exchequer which has given rise to much discussion, 
and perhaps to some misapprehension : and in which 
the doctrine laid down in the above cases appears 
not to have been altogether adopted by the Court. 
A distinction, moreover, peems to have been there 
taken in respect of cases where the annexation in 
question has been made for trading purposes and has 
been erected by the owner of the freehold himself, 
who afterwards becomes bankrupt. This is the case 
of Trapped v. Harter. (a) In that case certain part- 
ners, the owners in fee of some premises and calico 
print works, mortgaged the same, together with the 
steam engine, mill gearing, fixed machinery, and 
things erected and being on the premises, which in 
any manner constitute fixtures and appendages to the 
freehold. They continued in possession ; and after- 
wards became bankrupt. And it was holden that the 
machinery did not belong to the inheritance, but was 
part of the personal estate of the bankrupts, and as 
such was declared to pass to the assignees. 

The facts of this case are very special and compli- 
cated. They may be collected from the summary 
given in the judgment delivered by Lord Lyndhurst, 
Ch. B. " The bankrupts had carried on the business 
" of calico printers in partnership. Many years ago 
" the land and buildings in question were purchased, 
*' and the conveyance was taken to one of the part- 

(a) 2 Cr. & M. 153. 



CHAP, v.] BANKRUPTOr. 237 

" ners ; but it is clear that the estate was treated 

" throughout as belonging to the partnership. The 

" machinery was erected by the partners for the pur- 

" poses of carrying on the partnership trade. It con- 

" sisted principally of articles which could be removed 

" without the slightest injury to the freehold. They 

" were fixed by bolts and screws, so that they could 

" be drawn off without any damage to the building. 

" All the rest of the machinery was so fixed that it 

" was capable of being removed ; and it was actually 

" removed without any material injury either to itself 

" or the freehold. In taking the account of stock the 

" land and buildings were always placed under one 

" head, and the machinery under another. In the 

" part of the country where these premises were 

" situate, it appears that machinery of this description 

" is constantly bought and sold distinctly from the 

" freehold." (a) 

The Court took time to consider ; and in delivering 
a very elaborate judgment, the Ch. B., after reviewing 
several of the principal cases in which fixed property 
had been considered to form part of the personal 
estate, said: "Applying these authorities to the present 
" case, we think that this machinery, erected for the 
" purposes of trade, in a neighbourhood where machi- 
" nery is commonly removed, and which was capable 
" of removal without injury to the freehold, is not 



(a) His Lordship liere remarks, ** the executor. The machinery in 

*'It is clear that as between land- ^* this case appears to haTc been in 

" lord and tenant, it might be re- " the reputed ownership of the 

^ moved by the tenant if put there " bankrupts ; and they obtained 

'* by him ; as between heir and " credit by reason of their possess 

•* executor, it would have passed to " sion of it. 



I 
I 
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" to be considered as belonging to the inhexit- 
" ance, but as part of the personal estate." And he 
thus concludes his judgment: '^It appears to us, 
" therefore, that there was sufficient to satisfy this 
^^ mortgage deed without the machinery in question ; 
^' and that it was not intended to pass^ and did not 
^^ pass, under this mortgage deed : it follows, that it 
" was personal estate, and passed to^tlje assignees. 

Conceding to this case its fhll eflfect as' a valid 
authority, it must be regarded as having been decided 
entirely upon its own peculiar circumstances ; and ' 
especially with reference to the intent of the parties 
to the mortgage deed. And although the dicta of 
the judges certainly seem to favour the proposition 
that trade fixtures erected under the circumstances 
mentioned, are to be looked upon as personal chattels, 
yet the general question as to fixtures being goods 
and chattels within the bankrupt acts is not 
really touched by the case. For the Court having 
decided that the machinery in question was not in- 
cluded in the mortgage, it necessarily passed to the 
assignees with the bankrupt's estate. This decision, 
therefore, cannot be regarded as impugning the 
doctrine which had been so clearly established by all 
the previous cases. 

It is to be noticed, also, that in another case, that 
of Boy dell v. M^ Michael (a), decided in the same 
court, and very shortly after the one in question, 
the doctrine laid down in Horn v. Baker was again 
distinctly recognised and adhered to. And it must 
further be stated, that in the still more recent and 
important case of Minshall v. Lloyd (6) (also in the 

(a) 1 Cr. M. & R. 177. (6) 2 Mee. & Wei. 456. 
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same court), when this case of Trappes v. Harter was 

cited in argument as an p^uthority with regard to the 

• 

property in fixtures, it was observed by Parke B. that 
some doubt had been thrown on that case as far as it 
bore upon the point in discussion. 

. From the principles laid down in the foregoing Right of the 

1 . . • t • t* 1 ^ 1 n assignees to a 

decisions, it may be inferred that where a tenant for tenant's fix- 
years becomes a bankrupt, the articles and utensils 
which he has himself attached to the demised premises, 
and which 'are removable by him at the end of his 
•term, will not pass absolutely to the assignees like 
his other goods and chattels, or those in his possession 
or disposition. (a) There is no doubt, however, that 
the assignees may lay claim to them on the ground 
of their succeeding to the bankrupt's interest in the 
term ; but if they renoimce the bankrupt's lease, it is 
conceived, they will have no right to take the fixtures. 
Perhaps, indeed, a severance of the fixtures would, of 
itself, be deemed an acceptance of the demise, and 
subject the assignees to the covenants contained in 
the tenant's lease. 

But independently of the construction put upon Possession of 

T7 7 7T»i fixtures not a 

the words ^^ goods and chattels " m the statutes, as laid reputed owner- 
down in the foregoing cases, it has been established 
that property affixed to the freehold is not within the 
intent of the statute ; because the possession of such 
property does not create a visible ownership in the 
bankrupt so as to procure him unmerited credit. 



(a) Fixtures erected bj the tenant facias which contains only the words 

\m»^^ tixt in fatxmr of creditors so "goods and chatteb.** See posl^ 

fiur considered as goods and chattels, Part 11. 
that they are seizable under k fieri 
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For creditors are not deceived by the possession of 
property of this description ; and it differs from the 
case of personal goods, where the possession and 
power of disposal are the only evidence of ownership 
to which a creditor can look. 

This proposition forms, indeed, in part, the ground 
of decision in several of the cases which have been 
already referred to. And the rule resulting from it, 
that the doctrine of reputed ownership does not 
attach to property affixed to the freehold, has been 
established by a series of decisions both at law and 
equity. 

Thus in the case of Steward v. Lomhe (a), Ch. J. 
Dallas intimates an opinion, that if the mortgagor of 
the mill had become bankrupt, the mill would not 
have passed to his assignees, because it would not 
have been a case in which the appearances could excite 
a false credit by reason of the possession of the debtor 
after the assignment. 

On the same principle the case of Ruff or d v. Bishop f 
in chancery, was decided by the M. R. (b) There the 
owner in fee of certain iron works mortgaged them 
together with the steam engines, furnaces, and other 
erections thereon : he continued in possession, and 
afterwards became bankrupt. It was considered by 



(a) 1 Brod. & Bing. 511. And between the parties, in making a 

see De Tastei y. Walker, 1 Buck. 153. pretended lease of the premises and 

In Sinclair y. Stevenson, 2 Bing. fixtures to the bankrupt ; and the 

514., the assignees of a bankrupt principle established in Horn y. 

were held entitled to certain im- Baker, &c. was not adyerted to. 
plements and fixtures on the ground (b) 5 Russell, 346. ; cited 4 Sim. 

of reputed ownership. But that 336. 
decision rested on the fact of fraud 
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His Honour, that the possession of the fixed machinery 
did not necessarily infer that the property belonged 
to the bankrupt, so that he might acquire a false 
credit therefrom. And accordingly he held that it did 
not pass to his assignees, as being in his order and 
disposition. 

The case of Hubhard v- Bagshaw^ which followed 
soon affcer in the Vice Chancellor's Court (a), is an 
authority to the same effect. There a tenant in fee 
of a messuage and cotton mills, in which was a steam 
engme and boilers, &c., mortgaged the same in fee 
together with the machinery; but he remained in 
possession until his bankruptcy. It appeared that 
the steam engine was in part affixed to the founda- 
tion of the mill, and the rest secured by bolts and 
screws. The Vice Chancellor held, with reference 
to the cases . of Steward v. Lomhe and Ryall v. Rolle^ 
that the steam engine did not pass to the assignees 
on the ground of reputed ownership. 

Analogous to these cases is that of BoydeU v. 
M^ Michael in the Court of Exchequer, {b) There a 
lessee of a house for a term, purchased the fixtures 
from the lessors by valuation : he afterwards assigned 
the lease of the house by way of mortgage, and the fix- 
tures were included in the assignment : he remained 
in possession, and afterwards became bankrupt. It 
was holden, on the authority of Horn v. Baker^ that 
the fixtures did not pass to the assignees, as goods 
and chattels within his order and disposition at the 
time of the bankruptcy. And the reason assigned by 

(fl) 4 Sim. 826. (h) 1 Cr. M. & R. 177. 
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Parke B. was, that from the nature of fixtures, they 
are a part of the freehold during the term, and that 
with regard to real property, the possession is con- 
sidered as nothing, and the title only is looked to. 

Prior to the foregoing decisions, a case of a similar 
description had occurred in tte court of King's Bench ; 
but the determination was there made to rest on less 
general grounds. In the case of Storer v. Hunter (a), 
it was held that the possession by a tenant of 
certain fixed machinery which he had taken on lease 
together with some collieries, and of new machinery 
which he had erected to replace some of the old, wa& 
not to be considered a reputed ownership within the 
meaning of the statutes of bankruptcy ; either during 
the term, or after he had forfeited it between a judg- 
ment in ejectment by his landlord, and the execu- 
tion of the writ of habere facias possessionem. But 
in this case the Court relied principally on an usage 
which was proved, of demising the machinery with 
the collieries, the landlord retaining the right to it on 
the determination of the tenant's lease ; for it was said 
that this u^age rebutted the presumption of a re- 
puted ownership arising from the possession of the 
articles, (b) 

Of this case it may be remarked, that in some of 
the other decisions on the subject, the prevalence of 
a custom in the neighbourhood, of demising fixtures 
together with the premises, or of selling them with- 

(a) 3 Bar. & Cr. 368. See also pes v. Hartery and Hubbard v. Bag" 
Clerk Y. CroumshaWf yh. sup. and the shaw^ ub. sup, JSxparte Scarth,, 3 M. 
remarks of Taunton J. in that case. & Aj. 240. See also in Horn v. 

(b) See Ruffardy, Bishop, Trap- Baker, 9 E. 215. 
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out reference to the freehold, has been adverted to by 
the judges as an ingredient in their determinations. 
It has been seen, however, that the rule which esta- 
blishes that the doctrine of reputed ownership is not 
applicable to things fixed to the freehold, is founded 
on a more general principle, depending on the nature 
and character of the property itself. It is appre- 
hended, therefore, that in this case of Stoter v. 
Hunter^ the claim of the assignees could not have 
been supported in any point of view ; for according 
to the general rule, the possession of the fixed articles 
would not have created a reputed ownership, even if 
there had been no usage in the case ; and from the 
decision of Horn v. Baker and the other cases, it 
follows, that notwithstanding the bankrupt retained 
the visible ownership of the machinery, it would not 
have passed to the assignees under the words of the 
statute; and lastly, the assignees could not have 
taken the fixed property as part of the bankrupt's 
estate and efiects, because it appears from the state- 
ment of the case, that before the act of bankruptcy 
the lease had been forfeited, and the term was at an 
end. (a) 

One further case remains to be noticed. A. having 
contracted to purchase a factory with a steam engine 
and fixtures, took possession on part payment of the 
price ; he never himself assumed the actual occupa- 
tion, nor worked the machinery; but retained the 



(a) See the explanation of this verdict was found against the assig- 

case given byFarke J. in Coombs v. nees. It was brought down for 

Beaumont, 5 6. & Ad. 76. The trial a third time at the following 

case was tried a second time at the Summer Assizes, but was compro- 

Derbj Spring Assizes, 1826, and a mised. 

R 2 
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man who before had the charge of it under the vendor 
in the same employment : the remainder of the pur- 
chase money not being paid, he requested the vendor 
to resell and pay himself ; and accordingly the latter im- 
mediately took possession of the property, and engaged 
the man in charge still to continue so on his behalf. 
On the following day A. became bankrupt : it was 
held that under these circumstances the steam engines 
and fixtures were not in the reputed ownership of 
the bankrupt at the time of his bankruptcy, (a) 

Tenant's fix- j^^ |{jg application of the rule as laid down in the 

tures are not . ... . . 

excepted. preceding pages, a distinction has been insisted upon 

in some of the cases, between fixtures which are put 
up by a tenant, and those annexed by the owner of the 
freehold to his own estate ; and it has been contended 
that the former partake so much of the nature of 
personalty that they ought to be considered goods 
and chattels within the meaning of the clause of 
order and disposition. This doctrine has been ad- 
mitted by some of the judges in the courts of 
bankruptcy; at least in respect of trade fixtures 
erected by a tenant, and which might be removed 
without damage to the freehold, (ft ) But on considering 
the true nature of fixtures of whatever description, 
and that for whatever purpose they may have been 
erected, they all alike change their character by 
annexation, and participate in that of the freehold, 
it seems difficult to understand the principle of such 

(a) Exp. Watkins, 1 Dea. 296. Ay. 61. 70. Exp. Belcher^ id. 162, 
This case was decided without re- ExparteKing^ 1 M. D. & D. 119., 
gard to the question, whether the where the Court were divided in 
property in dispute was to be re- opinion ; and Exp. Austin^ I Dea, & 
garded as personalty. Ch. 208. ; in which case, however, 

(b) See Exp. Lloyd, 1 M. & Ay. no judgment was given. 
494. 506. Exp. Wilson^ 2 M. & 
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a proposition : and certainly no. such distinction has 
been allowed to prevail in the courts of common law, 
m the series of cases from Horn v. Baker downwards. 
It is, moreover, especially opposed to the decision in 
the case oiBoydeU v. M'Michael. Indeed, it is difficult 
to reconcile the practice in bankruptcy as found in 
some of the reported cases, with the general rule as it 
is laid down in every one of the decisions, with the ex- 
ception, perhaps, of that of Trappes v. Harter. 

For further authorities on the doctrine of order 
and disposition as applied to the case of fixtures, 
the reader may refer to the following cases: Exp. 
Broadwoodj 1 M. D. & D. 631.; Eap. Scarth, 3 M. 
& A. 240. ; Exp. Spicer^ 3 M. & A. 273. ; Exp. 
Reynold 2 M. D. & D. 443., where the cases are 
examined ; Exp. Price^ id. 518. ; Exp. Beniley^ id. 
591.; Exp. Heathcoat€j id. 711. ; Fletchers. Manning^ 
1 Car. & Kir. N. P. 350 ; and to the authorities re- 
ferred to in the preceding page. Many also of the 
cases which have been treated of under the head of 
mortgage conveyances, will be found to be applicable 
to the present subject. 



DEVISE OF FIXTURES. 

With respect to the transfer of fixtures bv devise, it Annexations 

11 11 1 1 1 • 1 1 *® ***« freehold* 

may be observed, that where a testator has a devisable in what cases 

* QeTisablcw 

interest in a house, &c. he may devise the incidents 
of the house, and things that are annexed to the 
house, either together with, or in separation from the 
freehold. On the other hand, if the estate itself is 
not devisable, the things which are annexed to it are 
not in general devisable ; and therefore a tenant for 

B 3 
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life or in tail cannot devise the doors, windows, or 
wainscot of a house, nor personal chattels that are 
affixed to the house, and which form part of it ; but 
such a devise is void, (a) But even in this case, the 
testator may devise away such fixtures as are sever^ 
able from the freehold, and which would go to his 
personal representative; because these are not incident 
to the inheritance. 

Belong to de- In general it may be considered as a rule, that the 
land. devisee of land wUl be ^ititled to all articles which 

are affixed to the land, whether the annexation takes 
place prior or subsequent to the date of the devise ; 
according to the legal maxim ^' quod asdificatur in 
ared kgiatd cedit legato.^^ By a devise, therefore, of 
a house, all personal chattels which are annexed to 
the house, and which are essential to its enjoym^it, 
will pass to the devisee. (6) And in like manner, 
things that are constructively annexed to the house, 
as the locks, keys, and rings, &c. of the house, will 
go to the devisee, (c) And so of any other matter 
that is incident to the principed thing, although it 
may be distinct from it ; and, therefore, if the owner 
of a mill take out one of the mill-stones to pick or 
gravel it, and devise the mill while the stone is 
severed from it, yet it shall pass as part of the mill, (d) 

Whether exe- It is conccivcd, howcvcr, that an exception from this 
pass to the rulc wUl be found to exist in respect of the class 



devisee of the 
land. 



(a) Shep. Touch. 340. 322. Co- (c) 11 Co. 50., Zt/orcTs case. See 

well's Inst. tit. xx. pi. 12. ante, p. 218. 

(ft) Shpp. Touch. 469, 470. 4 (d) 6 Mod. 187. Place v. Fogg 

Co. 62., HerlakenderCs case. And 4 M. & Rj. 277. And see Marfyr 

see Colegrave y. Dias Santos, 2 Bar. v. Bradley, 9 Bing. 24. 
& Ores. 80. 
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of fixtures which have been described in the first 
and second sections of the preceding chapter. For, 
as the articles there referred to are considered 
not to pass to the heir as part of the inheritance, 
but are held to be personal assets in the hands of 
the executor, it would seem to follow, that as 
between the executor and the devisee of the land, 
the devisee would not be entitled to them under 
a general devise of the realty. This point, how- 
ever, is not altogether free from difficulty: for 
although in ordinary cases the devisee takes the 
land in the same condition as it would have de- 
scended to the heir, yet, it should be recollected, 
that the devisee of land is entitled to emblements^ 
(which are very analogous to fixtures), and may 
claim them as against the executor, notwithstand- 
ing the heir would not have taken them with the 
estate, (a) 

In one case, which was a conveyance by 
deed, a testator had covenanted to grant a house 
and all things fixed to the freehold of the house ; and 
on a question between the covenantee and the 
defendant, who was the executor and devisee of 
the house in trust to settle it accordii!ig to the 
covenant, it was held, that articles of the description 
just referred to, viz, hangings and looking-glasses 
fixed to the walls of the house, wefe not within the 
testator's covenant, because they were not to be 
taken as part of the house, {b) From this decision it 
might perhaps be inferred that such fixtures would not 
be comprised under a corresponding devise in a will. 

(a) See ante, p. 212. (A) Beck v. Rehow^ 1 P. Wms. 94. 

B 4 
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Fixtures pass Under the statute of Charitable Uses, 9 G. 2., whidi 
for eharitabis in certain cases avoids devises of lands and bequests 
purposes. relating to interests in real property, it was held by 

the Vice Chancellor, that fixtures in a leasehold 
house of a testator, such as he was entitled to remove, 
would pass under a bequest of residue of personal 
estate for charitable purposes; for these were con- 
sidered by the Vice Chancellor as mere personal 
chattels, (a) 

Fixtures, how With rcspcct to the language of a devise relating 

described in a o o ^ ^ 

devise. to fixturcs, it should be observed, that where it is 

the intention of a testator expressly to devise fixtures 
in separation from the freehold, or that the devisee of 
the land should take aU appendages belonging to the 
land, it is necessary to specify the articles by some 
appropriate term or description. For there are 
decisions to the eflect that things fixed to the free- 
hold will not be included under terms which are 
usually applied to property of a mere chattel nature. 



Will not pass 
as ** furniture." 



Thus under the term ^^ furniture j^^ in a devise, it 
was holden that the devisee was not entitled to articles 
fixed to the freehold of the testator's house, notwith- 
standing they were matters of mere ornament. In the 
case of Allen v. AUen (ft), a testator gave to the de- 
fendant, inter alia^ his fumiturej jewels, &c. ; on a bill 
brought by the heir of the testator, it appeared that 
the defendant claimed under this devise certain mar- 
ble slabs and chimney-pieces fixed up in a house of 
which the testator was the owner in fee, and certain 



(a) Johnston v. Swan^ 3 Mad. (b) Mosely, 112. But see Paftm 
457. V. Sheppardj post. 
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Other slabs and chimney-pieces belonging to a house 
of which the testator was tenant for years. It was 
contended that all these things passed to the devisee, 
because they were ornaments every day taken down 
by tenants, and also upon executions. But the 
Lord Chancellor held, that by the word furniturie, 
the devisee was not entitled to the marble slabs or 
chimney-pieces or any thing fixed to the freehold 
on the testator's ovm estate. And he said, that 
glasses in pannels were to be considered as part of 
the freehold, but not if they were screwed in ; an4 
that there was a great diflference between the heir 
and devisee, or the executor and devisee, and a 
landlord and tenant. 

So where a testator ^ave by his will all his house' Norai^house- 
hdd goods and, implements of household; it was held 
by Lord Talbot, Chancellor, that under this bequest a 
clock in the house would pass, " if not fixed to the 
house" (a) From whence it may be concluded that 
articles of this description, if actually fixed to the 
freehold, would not be included under a devise of 
household goods, (b) 

The term ^^ fixed furniture" however, will be But included 
sufficient to comprehend articles of this description ; fornlture.'' 
and may embrace, perhaps, even more than the 
term ^^ fixtures " in its strict sense. Thus a testator 
bequeathed his leasehold messuage, with the grates, 
coffers, locks, &c., and other ^^ fixtures and fixed 
" furniture to A. for life ; and the household goods, 

(a) SUmning \, Style, 3 P. Wms. Wills, Part 7. s. 10. God. Orp. 

334. Leg. Part 3. ch. 20. s. 12. See, 

(6) And see Bum, Ecc. Law, hoy^eYer, Stewart Y.Marq, of Bitte, 

Tol. iy. p. 168. 170. Swimb. on ante, p. 160. in notis. 
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And ** house- 
hold furni- 
ture." 



** furniture, plate, &c., and other properties in the 
^^ messuage not being comprehended under the pre* 
" ceding terms Jixtures and fixed fumiiure^'* to him 
absolutely. There were in the messuage some 
looking-glasses, which were standing on the chimney- 
pieces and nailed to the walls, and a bookcase standing 
on brackets and screwed to the wall. It was held 
that these were comprehended under the term ^^ fixed 
furniture*^ in the will, and that A. took only a life- 
interest therein, (a) 

• Mr. Serjeant Hill, in his MS. notes (ft), in referring 
to the above-mentioned case of AUen v. -4Zfen, 
remarks that it seems admitted in the case that 
the legatee of '^ furniture^^ should have the slabs 
and chimney-pieces in the testator's dwelling-house, 
of which he was only tenant for years. The dis- 
tinction seems to be, that in the latter case, the 
articles may be considered to partake more of the 
nature of personalty, because the testator has only a 
chattel interest in the estate itself, (c) 

And there is a modern decision in conformity with 
this view of the case. For where a testator made a 
bequest of his ^'household furniture^'* it was holden 
that fixtures consisting of stoves, blinds, bell-pulls, 
and other articles generally considered as tenant's 



(a) "Birch, v. DamiOfiL, 2 Ad. & 
Bl. 37. See the report of the case 
at Nisi Prius, where Littledale J. 
expresses a doubt whether a carpet 
tacked to the floor is fixed furniture. 
6 Car. & P. 658. 

(ft) See his copy of Viner's Ab. in 
Line. Inn Lib. vol. xiv. p. 319. tit. 
House E. 



(c) The case before the Court 
does not, however, seem to involve 
this point. It is clear the heir was 
not entitled to the fixtures on the 
leasehold estate; but the question 
would still remain whether, as be- 
tween the devisee and the executor, 
they would pass to the devisee as 
furniture. 
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fxtures, and belonging to the testator in a leasehold 
house occupied by him, would pass : and the Vice 
Chancellor said the articles in question were not 
leas furniture because they were fixed to the house, (a) 

In the case of wills, however, the intention of parties intention of 
more than any particular form of expression is the 
criterion to be resorted to, for ascertaining whether 
things affixed pass by a conveyance of the real or of 
the personal estate. And with respect to this it 
may be observed, that the intention of a testator 
may frequently be indicated by the circumstance of 
the articles having been used together with the 
premises during the lifetime of the party, (b) 

Thus where a testator devised his copyhold estate, inferred from 

, , "» unity of occu* 

consisting of a brewhouse and malthouse; under pation. 
this devise the plant of the brewhouse was held to 
pass with the brewhouse itself, although there was 
a bequest of the personal estate to another; for 
the Court, without reference to the doctrine of 
fixtures, presumed that from the circumstance of 
their having been in lease together, the testator 
must be understood to have devised them to- 
gether, (c) 

There does not appear to be any authority respecting whether fix- 
the proper formalities of a will which is intended to JSilmlttested. 
pass fixtures in separation from the land, and whether 
it must formerly have been duly executed according 



(a) Paton v. Sheppard, 10 Sim. (c) Wood v. Oaynon, Amb. 395. 

186. And see upon this subject, 3 Wils. 

{h) As to the effect of custom in 141. 1 Bos. & Pul. 53., 2 T. R. 498. 

nich cases, see Lowther v. Caoenduh, 2 Bing. 456. 1 Bar. & Cress. 350. 
1 Ed. 99. Sup. 179. 
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to the provisions of the statute of frauds. Perhaps a 
distinction may be thought to exist between a devi« 
of articles which are in the nature of personal estate, 
and which would be assets in the hands of the exe- 
cutor, and those appendages to the fireehold which 
would descend to the heir," notwithstanding they 
were antecedently of a chattel nature. In the former 
case the subject of the devise has a close analogy to 
emblements, which are said to pass by an unattested 
will. The question, however, does not appear to 
have been hitherto discussed, (a) 



FORM OF AGREEMENTS, ETC. 



It remains now to mention a few particulars re- 
specting the proper formalities to be observed in 
agreements and conveyances relating to fixtures. 

Agreement The most important question that occurs upon 

whether within this subjcct is, whether contracts which relate to 
FVaudL*"** ^ t^^ sale and transfer of fixtures can be considered to 

fall within the provisions of the statute of frauds. 
Although this question may be supposed to have 
frequently arisen, as well upon original demises 
between landlords and tenants, as upon assignments 
between out-going and in-coming tenants, and upon 
sales under executions, yet there does not appear to be 
any instance in which it has been the subject of express 
judicial decision. Where, indeed, the contract relates 
to a transfer of fixtures together with the land, it 

(a) Vide Swimb. on Wills, Fart statute, which requires that wHls, 
3. 8. 6. Roberts on Wills, voL 1. whether of real or personal estate^ 
p. 88. And see now the recent should be alike attested. 
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clearly falls within the fourth section of the statute; 
and it is apprehended that in such a case any agree- 
ment for the sale, valuation, &c. of the fixtures, 
although it may be of a chattel interest only, must 
be in writing, and executed according to the for- 
malities required by the statute, (a) But the question 
seems to be more doubtful when things annexed to 
the freehold are sold in contemplation of an immediate 
severance, and the contract takes place between parties 
who do not transfer any interest whatever in the 
land ; as between an out-going tenant at the expiration 
of his term, and the in-coming tenant under a new 
demise. For in this case the subject of the contract 
is in the view of the parties a bare chattel ; and, as 
was observed by Lord EUenborough in the case of 
Parker v. Staniland (6), it does not follow because 
articles are not at the time of the contract in the 
shape of personal chattels, as not being severed from 
the land so that larceny might be committed of them, 
that therefore the contract for the purchase of them 
passed an interest in land within the fourth section 
of the Statute of Frauds. It deserves also to be noticed 
that in the case of Mayfield v. Wadsley^ in the King's 
Bench (c), as well as in other cases, it seems to have 
been considered by the Court, that a parol contract 
for the sale of growing C7*ops might be good ; at least 
where, as between out-going and in-coming tenant. 



(a) See as to an agreement for tures, &c^ is an agreement relating 

house and fiimiture being within to an interest on land, and must be 

the statute, Michelen v. Wallace, in writing. Vaughan v. HancocJty 

7 Ad. & El. 49. So, per Wylde C. 16 Law J. R. C. P. 1. 

J., an agreement to take premises, Qi) 11 East, 362. 

and to pay for furniture and fix- (c) 3 Bar. & Ores. 360. 



not within the 
Btatute. 
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there was no sale of 'any interest in the land it- 
self, (a) 

After an ap- Howcver, if fixtures, while they subsist in a state 

pnusement. ^ ^ "^ • 

of annexation, are to be considered an interest in 
land, and within the provisions of the Statute of 
Frauds, it appears from analogy to the cases relating 
to the sale of trees, &c. that a contract which could 
not be enforced for want of the requisites of the 
statute, would give a right of action where it has 
been executed by an appraisement having been inade 
of the fixtures, (ft) 

Agreement for The casc of Hollen V. Ruuder (e) is an authority on 
by^vaiuaUo^ tWs poiut ; and indeed the decision goes further, per- 
haps, and appears to support the view taken above, that 
a sale of fixtures does not transfer any interest in land 
within the Statute of Frauds. In that case, a tenant 
a few days previous to the expiration of his tenancy 
agreed with his landlord, and at his request, to leave 
the fixtures, the latter engaging to take them at a 
valuation ; the tenant accordingly gave up possession 
of the premises with the fixtures to the landlord ; and 
the fixtures were afterwards valued by brokers on 
each side at above \0L ; and they signed the appraise- 
ment. It was held that under these circumstances 

(a) And see 1 Bing. 6. See also held that the sale of a growing crop 

Evans v. Roberts^ 5 B. & C. 829., of ihiit is within the statute, 

that a sale of a growing crop of (h) Vide PouUer t. KiUh^becky 

potatoes is not within the4ths. ; and I Bos. & Ful. 397. Teal v. Autify 

S. C, as to a sale of emblements. See 2 Brod. & Bing. 99. See also Sal' 

further in E. Falmouth v. Thomas, mon v, Watson, 4 B. Moore, 73., as 

I Cr. & M. 89. ; Jones y. Flint, 10 to the effect of an appraisement of 

Ad. & El. 753. ; Sainsbury v. Mat- fixtures. 

thews, 4 M. & \V. 343. In RodweU (c) 1 C. M. & B. 266. 
V. Phillips, 9 M. & W. 501,, it was 
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• this was not a sale of any interest in land, within the 
4th sect, of 29 Oar. 2. c. 3. 

It would seem also, that in this case the Court Nor within the 

. 1 T 1 • • • . 17th sect., as 

considered that a note m writing was not necessary a sale of goods, 
as upon a sale of goods above lOZ., under the 17th sec. 
of the statute. 

In a late case at Nisi Prius, (North Circ.) it was Saieofarever- 

, sionary in- 

niled by Cresswell J. that a reversionary interest in terest in fix- 
trade fixtures, e. g. a steam boiler, would pass to a agreement, 
purchaser under a parol agreement, and that a deed ""^^^ 
was not in such a case necessary, (a) 



STAMPS ON INSTRUMENTS RELATING TO FIXTURES. 

A few observations occur with respect to the pro- schedule of 
visions of the stamp acts, as they apply to schedules gtom^„, 
or inventcwies of fixtures, and the amount of stamps 
on agreements, leases, &c. of fixtures. 

These schedules or inventories are either annexed to 
or endorsed upon instruments of lease, &c., or they 
are distinct instruments which are merely referred to 
in the lease. According to the provisions contained 
in the general stamp act, 55 G. 3. c. 184., a schedule 
or inventory, &c., which is put or endorsed upon, or 
annexed to a deed or agreement, must be included in 
the calcxdation of the number of words as part of the 
instrument. (6) But " a schedule, inventory, or ca- 
" talogue of any fixtures^ &c., which shall he referred 
" to in or by, and be intended to be used or given 
" in evidence as part of, or as material to, any agree- 

(a) Fetrie t. Dawsaa, 2 Cor. & (b) Lake v. Ashtoellj 3 East, 326. 
Kir. 138. 
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" ment, lease, tack, bond, or other instrument, &c., 
" but which shall be separate and distinct from and 
" not indorsed on or annexed to such agreement, 
" &c." is subject to a duty of IL 5s. ; and if it con- 
tains 2160 words or upwards, for every entire quan- 
tity of 1080 words over and above the first 1080, 
a further progressive duty of IL 5s. is payable, (a) 

Under this latter provision of the act, it seems that 
an inventory of fixtures referred to by any instrument 
cannot be given in evidence unless it has the proper 
stamp: but it has been held that the circumstance 
of such an inventory not being stamped, will not 
vitiate the deed itself to which it refers, (b) 

sumps on With Tcspect to other provisions contained in the 

agreements. , _ n i i 

stamp act ; it appears that an agreement for the sale 
and purchase of fixtures requires a stamp, where the 
amount is 20?. and upwards : for such an agreement 
is not within the exception in the stamp a<;t relative 
to the sale of goods j wares or merchandizes, (c) 

It has been held that an instrument containing an 
agreement for the purchase of fixtures in a house, 
and which contains also a present demise of the 
house, cannot be given in evidence to prove the sale 
of the fixtures in an action for their value, unless it 
has a lease stamp ; the one contract being auxiliary 
to the other ; an agreement stamp is not sufficient. ((;{) 

(a) By 7 & 8 Vict. c. 21. the Chanter y, Dichefuon, 6 Scott, N.U. 

duty on certain agreements, formerly 190. And see Pinner v. Arnold, 

charged by the stamp act with a 2 C. M. & R. 613. 

duty of I/., is reduced to 2s. 6d, (d) Corder yJhvkefordy 3 Taunt 

(6) Duck V. BraddyU, 1 M*Clel. 382. And see 1 Camp. C. N. P, 

217. 13 Price, 455. 387.; 8 Stark. C.N. P. 128.; Ckytm 

(c) Wick T. Hodgson, 12 Moore, t. Burtenshaw, 5 B. & C. 41., and 

213. Af arson t. Short, 2 Scott, 243. the cases cited in note (c). 
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Where a lease reserves one rent for a house, and 
there is another separate and distinct reservation for 
the furniture and fixtures, the stamp must be to an 
amount in proportion to the two reservations, (a) 

In the case oi Buxton v. Bedell (ft), it was held that 
an executory agreement for the making and putting 
up of machinery in a house, was not within the ex- 
emptions of the stamp act in favour of agreements for 
or relating to the sale of goods, &c. but that it must 
be stamped like any other agreement : this decision, 
however, has been overruled by more modem cases.(c) 

The duty formerly payable on the sale of fixtures Auction duty, 
hy auction is now abolished. 

For the stamps required on valuations of fixtures, stamps on 
and for other points connected with such valuations, " "* *^"*' 
the reader is referred to the Appendix No. III. 

(a) Co9ter t. Cowlings 7 Bing. M. & B. 613. Mcarscn t. Shortf 

456.; Clayton r. BurtenshaWy tib. 2 Scott, 243. Chanter y: Dickenson^ 

«i9?. 6 Scott, N. B. 190. See the st. 

(h) 3 E. 393. 9 G. 4. c. 14. s. S., as to stamp 

(c) Wilks T.AAtiuon^ 6 Taunt, duties on executory contracts for 

11. Hughes T. Breeds^ 2 C. & P. the sale oi goods of the value of 10/. 

159. GarbuH v. JVaison, 5 B. & and upwards within that statute. 
Aid 613. Pinner v. Arnold, 2 C. 
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CHAPTER VI. 



Land rateable 
to the poor 
according to 
its value im- 
proved by an- 
nexations. 



ON THE BIGHTS AND LIABILITIES OF FABTIES IN EK8FECT 
OP LAND AS INCREASED IN VALUE BY THE ANNEX- 
ATION OF PERSONAL CHATTELS. 

TsB law, in a variety of inBtances, determines the 
liabilities of persons to perform public, duties, or to 
contribute to public charges in consequence of the 
possession of real property. In like manner it confers 
many important rights on freeholders and tenants of 
inferior estates, by reason of their interest in land. 
In these instances it is frequently necessary to ascer- 
tain the precise value of the property ; and wherever 
that value has been increased by the annexation of 
personal chattels to the freehold, it will be important 
to take into consideration the nature and doctrine of 
fixtures. 

Thus, First; — with respect to the liabilities of per- 
sons to make contribution to the poor rates. The sta- 
tute 43 Eliz. c. 2. enacts that competent sums, to be 
levied for the purposes therein specified, should be 
raised by the taxation of every occupier of lands and 
houses in a parish. And in the construction of this 
statute, it is held, that land and houses are to be rated 
according to their annual value, although that value 
may be in part derived from the annexation of per- 
sonal chattels, (a) 

(a) Th« mode in which the net object of the statute is merely to 
annual value is to be estimated is determine the Telative liabilities of 
now provided for bj the st. 6 & 7 ' parties, and in no way affects the 
Will. IV. c. 96. ss. 1. 3. The principles discussed in the text 
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Thus, where a corporation, being possessed of a Asbyasteei- 

' XT ' o IT yard in a mar 

house, erected a maohine in the street leading by the chine-house, 
house for the purpose of weighing waggons, &c., 
loaded with coal, &c., at 2d. per ton. The steel-yard 
of the weighing machine was, and always had been, 
in the bouse. The corporation was rated for the 
machine ftouse according to the annual value not only 
of the house itself, but of the clear profits of the 
machine. The Court held the rate good : and Lord 
Mansfield Observed, that the nature of the thing 
showed that the machine was annexed to the free- 
hold ; they were one entire thing, and were together 
rated by the common name (the machine ho^se), 
which comprehends both; the steel-yard was the 
most valuable part of the house ; the house therefore 
applied to this use might be said to be built for the 
steel-yard, and not the steel-yard for the house. 
And WiUes J. said, that if the machine be appur- 
tenant to the building, its clear profits are undoubt- 
edly rateable. If a billiard-table stand in a house, House im- 
and the house should in respect of such table let biub^d-ubic. 
at a higher sum, it would be rateable whilst the 
table continued there, and was so let at the advanced 
Tate, (a) 

In another case (6), a building called the Engine By a carding 

TT . ...• machine. 

House, consisted of a bay of building in which there 
was a carding machine for manufacturing cotton. 
The engine was generally 'worked with water, but 
frequently by the hand. The building wherein the 
engine stood was not a dwelling-house, nor was it 

(a) BexY.StNtchoia9,Ohwx$ter, (b) Rex ▼. Eogg^ Cald. 266. 1 T. 
Cald. 262. R. 721. 

S 2 
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. erected for the purpose of receiving the engine. The 
engine was placed on the floor ; and the case stated 
that it was not annexed or fastened to the floor, but 
might be moved at pleasure and carried out and 
worked in any other place, either by means of water 
or manual labour ; and was not adapted to any par- 
ticular building. The Court thought that this case 
was not distinguishable from the preceding one of 
Rex V. Su Nicholas^ Gloucester ; and accordingly they 
held, that the house and engine ought to be rated as 
one entire subject. 

By a malt- It was obscrvcd bv Mr. Justice Grose in the course 

of his judgment in this case, that if a tenement were 
to be fitted up as a malt-house, and a malt-mill put 
into it, and the whole was let together, the whole 
ought to be estimated together according to its im- 
proved value. 

By a steam Again, whcrc the lessee and occupier of a coal 

eiiffine and • , -% i • /»i** -i i* 

raUway. miuc crcctcd stcam engines for drammg and working 

the mine, and laid down a railway for the use of the 
mine, and thereby improved its annual value ; it was 
held that he was rateable for such improved value, 
at the amount as increased by reason of the improve- 
ment from the engine and railway, (a) 

Or machinery To the like cffcct is the morc recent case of Rex v. 

of anv QCBcriD* 

tion. Birmingham and Stafford Gas Company (i), in 

which the same general principle was adhered to. 
And in delivering the judgment in that case, Lord 
Denman C. J. said, in respect of machinery attached 



(a) n. V. Idyrd OranviOej 9 B. & (b) 6 Ad. & E. 634. 
C. 188. 
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to houses, &c. " Such machinery constitutes a mode 
" of occupying : that really is clear from the begin- 
'' ning to the end of all the cases on the subject. 
" The principle has never been called in question ; 
" and even where the machine has not been attached, 
^^ a house has been held rateable in respect of it, if 
" the value of the house has been increased by the 
" machine." 

In another case, which followed shortly after- 
wards (a), the rule is laid down in the same terms. 
And Denman C. J. said, " Real property ought to 
" be rated according to its actual value as combined 
" with the machinery attached to it, without con- 
« adering whether the machinery be real or personal 
" property, and liable or not to distress or seizure 
" under aji.fa.j or whether it would go to the heir 
" or executor, or at the expiration, of a lease to the 
" landlord or tenant," (6) 

There is an ambiffuity in some of the above cases whether land 

G J IS rateable la 

as to whether the chattel must be actually affixed to r^pea of 

, chattels not 

the premises in order to make it the subject of a rate actually 
upon land and houses. In the case of Rex v. St 
Nicholas, Gloucester, the machine which had been 
rated was clearly affixed to the freehold ; and the 
Court rely upon this circumstance in delivering their 
judgment. It has, however, been thought that the 
case of Rex v. Hogg goes the length of determining 
that things let together with a house under the same 

(a) B. y. Chbest^ 7 Ad. & E. 951. the rateable value of a raUway^ see 
And see Brown v. Lord Granville, R, y. Chrand Junction Railtoay Co, 
10 Bing. 6. 9. 4 Q. B. 18. R, v. Great West. R. 

(h) As to the principle to be Comp. 6 Q. B. 179. 
idopted as the proper measure of 

S 3 
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Water-pipes 
laid in land 
rateable. 



demise, and yielding a profit, are rateable whether 
affixed or not, (a) But the better opinion appears 
to be that the profits arising from a personal chattel 
not attached to the premises, ought not to be included 
in a rate professedly raised upon land and houses 
only. And it is observable that in Rex v. Hogg^ Mr. 
Justice Ashurst, adverting to the construction of the 
carding machine, remarks that although it was stated 
that the machine was not fixed to the floor, yet that 
it might be fixed to the walls of the building, and 
that it was to be supposed that it must be fastened in 
some way, otherwise, as it worked by water, the weight 
of the water must displace it. (5) 

The principle above considered applies also to ano- 
ther class of cases ; as where pipes, &c. are laid in 
the ground for the conveyance of water or gas, and 
profit is derived thereby to the proprietors. These 
pipes, &c. are to be deemed a part of the soil, and 
are rateable as such in the parish in which they are 
situated, according to the profits derived from the 
pipes ; although the ownership of the land itself may 
be in other individuals. 

The Company of the Rochdale Waterworks were 
rated in the township of Spotland, in the county of 
Lancaster, in respect of the trunks and pipes, and 
other apparatus for the conveyance of water belong- 



(a) Nolan's Poor Laws, vol. i. 
p. 82. 84. in jiotis. And see per 
Denman Ch. J. in i2. v. Birmingham 
and Stafford Chs Co,^ sup. See 
the rule in the case of settlements, 
R, T. Londtmtkorpe, post 

(b) For a description of a carding 
machine, see J7. t. MiUer, 2 East, 



189. In Trappes v. Harter, 2 C. 
& M. 177., Lord Lyndhwrst C.B., 
obserres that the screwing of a 
stocking-frame to the floor to keep 
it steady would not make it a fixture. 
As to which, see Duck t. Braid^ 
1 M'CIelaod, 217. 
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ing to the company, fixed in the gf ound in the town- 
ship of Spotland, and for the profits arising therefrom 
within the township. It was contended, on the part 
of the Rochdale company, that the act of parliament 
by which they were incorporated merely gave them 
a licence to carry pipes through the lands of others : 
but the Court determined that the company were 
clearly rateable to the poor by reason of their occu-^ 
pation of the land in which the pipes were placed, (a) 

The same principle governed the case of Reo! v« Oas pipes 
The Birmingham Gas Company, (b) And again, in 
a still more recent case (c), it was held that a public 
gas company were liable to be rated in respect of the 
increased value of the land, arising from the profits 
of the gas pipes in the parish in which the pipes were 
laid; and that the company were to be considered 
occupiers of the land in which the pipes were fixed, 
although they had no interest in the land through 
which the pipes passed, biit merely a licence to place 
them there, and had the power under an act of par- 
liament of removing them when they thought fit. 
The Court, in deciding the question, adverted to the 
two last-mentioned cases, and said that the pipes 
were to be considered a part of the land, for they 
were not merely laid upon the land, but o&xed 
thereto, and the land must be disturbed to come at 
the pipes. And, in the discussion of the case, they 
compared the pipes to the case of a tunnel under a 
river, which they said would be rateable. And, with 

{a) lUx Y. Rochdtde Waterivarka jxmy, d B. & G. 466. 9B.&G. 112. 

Company, 1 Maule & Sdwjn, 634. Ace R. v. Cambridge Gag Co, 8 

(ft) 1 B. &. C. 506. Ad. & El. 73. 
(c) Bex V. Brighton Gas Com'' 

s 4 
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Tenant's fix- 
tures rateable. 



Distinction 
where the 
principal not 
rateable. 



Settlements by 
occupation, &c. 
of land im- ' 
proved by 
annexations. 



House im- 
proved by the 
addition of 
stoves, &C. 



respect to the power of taking them up and altering 
their position as provided for by the act, they said, 
that the privilege was not greater than in the case 
of trade erections put up by a tenant, &c., which, 
although they might be removed under the law of 
fixtures, yet, until actually severed, were subject to 
be rated, because, in the mean time, they constituted 
a part of the land. 

But in applying the rule here laid down, one 
obvious prmciple is to be attended to; viz. that when 
the principal subject matter is not liable to be rated, 
neither is smythmg that is annexed thereto and 
which is accessary to the subject matter, liable. Thus, 
in the case of an iron-stone mine, which by express 
statute is exempted from rate, a steam engine erected 
for the purpose of clearing and draining such mine 
is within the exception, and cannot be rated, (a) 

Secondly ; — in questions respecting the right to 
parochial settlements^ it is frequently necessary to refer 
to the doctrine of fixtures. For it may often happen 
that the value of land, as increased by annexations 
made to it, would amount to the sum which is requi- 
site to confer a settlement ; but if those annexations 
were not to be taken into calculation, it would fidl 
short of it. 

Thus a question arose as to the value of a tene- 
ment, by the rating^ &c., of which it was contended a 
settlement was gained under the statute 3 W. & M. 
c. 11. s. 6., and 35 G: 3. c. 101., which then governed 
the subject, and the latter of which required that the 



(a) R, y. BOtkm, 5 B. & C. 851. 
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tenement should be of the yearly value of lOZ. (a) 
The pauper occupied a house in the parish of St. 
Dunstan's, at the rent of 10/. per anniiin,and was rated 
and had paid an assessment in that parish : it was 
proved that the houses were rated at half their value 
in that parish ; and the pauper's house was assessed 
at 3/. 10s. annual value; but it had been let, to- 
gether with the fixtures therein, to other persons as 
well as to the pauper, at the same rent of 10/. The 
fixtures consisted of stoves, grates, and cupboards. 
The stoves and grates had not originally belonged to 
the house, but had been put in by a tenant ; and the 
landlord had taken them in part payment of rent 
about six years before : they were fixed in with brick- 
work, but might be removed without doing injury 
to the chimney places ; the cupboards stood on the 
ground, supported by holdfasts, and these might also 
be removed without doing any other injury to the 
walls than leaving a few marks of nails. It was 
further proved that the use of these several articles 
was worth about sixpence per week ; and that the 
tenement, including the use of them, was worth 71. 
10^., and without them about 6/. per annum. The 
Court of quarter sessions confirmed the order, but 
stated their opinion to be, that if any deduction, 
however small in amount, was to be made in respect 
of the above-mentioned articles, the tenement would 
not be of the annual value of 10/. The Court of 
K, B. confirmed the order of sessions ; and Mr. Jus- 
tice Bailey J in delivering his judgment, observed, 
that although these fixtures, if they had belonged to 

(a) See the note to the next case. 
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Chattels must 
be actually 
affixed. 



Post or other 
windmill, not 
fixed. 



the tenant, might have been removed by him during 
the term, yet, as they actually belonged to the land- 
lord, they were parcel of the freehold, and would 
have gone to the heir, and not to the executor, and 
that the tenement was therefore of the annual value 
of 10l.(a) 

But in these cases, in order to confer a settlement 
the property by which the value of land is improved 
must be actually affixed to the soil ; notwithstanding 
it has been seen that, in questions upon rates, some 
doubts have been entertained upon this subject. 
Thus, in a case which was prior to the stat. 59 
Geo. 3. c. 50. (6), where a settlement was sought to 
be established by the renting of a tenement of the 
yearly value of lOZ., the pauper rented a tenement 
at 6Z. per annum, and also a piece of ground at the 
yearly rent of 10^. Qd. ; on this piece of ground he 
built a post- windmill at an expense of 120?., which 
he was at liberty to remove at pleasure : it was con- 
structed upon cross traces, laid upon brick pillars, 
but not attached or. affixed thereto, which is the 
usual mode of building mills of that nature. He 
worked the mill himself for about three quarters of a 



(a) Rex T. St. I>unsian% Kent^ 
4 Bar & Cres. 686. 

(b) Since the statutes 59 G. 3. 
c. 50. & 6 G. 4. c. 67. (which ma^ 
terially alter the conditions for 
gaining a settlement, and amongst 
other tilings, make it to depend on 
the amount and payment of the rent 
of the premises), there does not 
appear to have been any decbion 
on the subject involving the prin- 
ciple discussed in the text ; nor 
from which it may be collected 



whether any modification of the 
rule is introduced by those statutes. 
It may be observed that, with re- 
gard to some of the conditions for 
conferring a settlement required by 
the latter of those statutes, the same 
construction is to be put upon them 
as in the previous statute which 
was repealed by it. The statutes 
nnce passed, viz. 1 Will. 4. c. 18. 
and 4 & 5 Will. 4. c. 76., do not 
affect the subject in question. 
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year, and let it for a short time at the rate of 9Z. per 
annam, and during that period he resided on the 
other tenement. The mill was considered the pro- 
perty of the pauper, and he afterwards sold it as a 
chattel, and it was taken away by the purchaser 
without any interruption from the landlord ; no rates 
were ever paid or demanded for the mill, or the 
ground on which it stood. 

It was contended that the value of the land must 
be taken to be increased by the erection of the mill 
upon it ; and it was compared to the cases of a rabbit 
warren, or a land-sale colliery, where the value of the , 

rabbits, and of the horses, gins, ropes, and other 
chattels for working the collieries, might be taken into 
account for making up the value required. 

But Lord Kenyan observed, "This windmill, as 
described in the case, is nothing but a chattel. And 
if in questions of this kind we were merely to con- 
sider the ability of the pauper, without at the same 
time considering whether he rented a tenement, we 
should abandon the statute altogether and the de- 
cisions upon it. It might as well be said that an 
iron malt-mill would give a settlement. This post- 
windmill was the sole property of the tenant himself, 
and it was not fixed in the ground, but detached 
from it. But in order to confer a x settlement it 
should be so connected with the land, as, in legal 
contemplation, to fall within the description of a 
tenement." (a) 

(a) i2. T. Lofndonihorpe^ 8 T. R. J. in that case. If instead of a 
377. See also R. v. 3ftntoor^ 2 E. bona fide letting, there is a mere 
]97.,and the judgment of XeJBfonc licence to use a part of the ma- 
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So, in a more recent case, a pauper rented a cottage^ 
&c., with a windmill; these were together of the 
annual value of 10^., but exclusively of the mill the 
tenement was not of that value. The mill was of 
wood, and had a brick foundation ; but it was not 
inserted in the brickwork, or annexed to it, but rested 
upon it by its own weight alone ; and no part of the 
machinery of the mill touched the ground or the 
foundation. It was held, on the authority of the 
precedmg case, that as the mill was not affixed to 
the freehold, nor to anything connected with it, it 
was not parcel of the tenement, and therefore the 
pauper gained no settlement, (a) 

Right of ▼otiDg Thirdly ; — the principles which have been discussed 
^^of^wl. iii th^ preceding pages would, it is conceived, apply to 
by mnMatTon^f *^^ subjcct matter of the qualifications in respect of 

property required by statute, in order to confer the 
right of voting in the election of members of parlia- 
ment. There is, however, only one case to be found 
upon this subject. It was the case of a vote at an 
election for the county of Bedford. A voter had 
polled for a windmill, which appeared in evidence to 
be fixed on a post, upon pattens, in a foundation of 
brickwork, and to be upon a plot of ground inclosed 
with a fence, put up by the voter in a common field. 
It did not appear in whom the title to the ground 

chinery of a mill, or a mere standing roydy 7 M. & W. 48. Pott^ pt 2. 

place in a mill for the part/s own ch. 2. s. 1. 

macbinerj, to be worked by the (a) i?. y. Odey^ 1 B. & Ad. 161. 

steam power of the mill, this would And see Wanshrongh y. Matxm^ 

not confer a settlement. See R. v. 4 A. & E. 884., where this case was 

Dodderhilly 8 T. B. 449. R, v. recognized and a similar building 

Hammersmith^ 8 T. R. 450. R, y. was held not to be parcel of the free- 

Miller, 2 £. 189. Robinson y. Lea- hold. 
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was^ further than as it might have been inferred from 
possession. The vote in respect of this mill was held 
good by a conmiittee. (a) 

It may be observed of this case, that the committee 
seem to have recognized the principle, that whatever 
was affixed to the freehold was to be considered as 
land ; and that if it enhanced the value of the land to 
the requisite amount, it would confer a right of voting. 
On the facts as stated in the report, it does not appear 
satisfactorily in what maimer the windmill was con- 
nected with the soil. The case, however, does not 
warrant an inference that the right of voting would 
accrue in respect of property, the value of which is 
increased by a personal chattel which is not actually 
affixed to the freehold, (b) 

(d) 2 Lnd. Case 12. p. 440. (h) See R, v. 0%, sup. 



I - 
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PART 11. 
CHAPTEB L 

OF THE REMEDIES BT ACTION, ETC., IN RESPECT OF 

FIXTURES. 



Section 1. Of the Action of Waste, and of Case in the 

nature of Waste, as applied to Fixtures. 

Section 2. Of Injunctions for Waste, and of equitable Kelief 

in the case of Fixtures. 

Section 3. Of other Remedies bj Action in respect of 

Fixtures. 



Section I. 

Of the Action of Waste^ and CcLse in the nature of Waste^ 

as applied to Fixtures. 

Having in the preceding division of the work treated 
of the rights of different parties with regard to the 
property in fixtures ; the next subject for considera- 
tion is the means by which those rights may be en- 
forced, and the remedies provided by the law when 
they are infringed. 

lijury to The owners of the inheritance, in whom, in early 

to'tiS freehold timcs, the power of legislation was principally vested, 
18 waste. secured themselves against injuries to the freehold 

committed by their particular tenants, by means of 
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the law of waste. And it was held to be equally 
waste to damage or remove a persons^ chattel which 
had been annexed to the freehold, as where the sub- 
stance of the freehold itself was impaired. Accord- 
ingly, Lord Coke, in treating upon this subject, 
observes, that " if glass windows, though put in by 
the tenant himself, be broken or carried away, it is 
VHiste. So it is of wainscot, benches, doors, fur- 
naces, and the like, annexed or fixed to the house 
either by the reversioner or the tenant." (a) 

Hence it is, that many of the questions respecting 
the right of property in fixtures have come before 
the courts in the form of an inquiry, whether the 
severance or removal of them was an act of waste or 
not. And agreeably to this view of the subject, the 
decisions relating to the law of fixtures are usually 
classed by the text writers, and in the digests, under 
the head of Waste. It will appear, however, from 
what is observed in a subsequent part of this section, 
that such a classification is not comprehensive enough 
to embrace many important determinations which 
constitute a part of the doctrine of fixtures. 

With respect to the remedy for waste, the old writ of waste, 
method of proceeding was by writ of waste. And it 
may be proper to notice some particulars relative to 
this ancient remedy, because it is the foundation of 
the modem form of action, and was moreover revived 
upon more recent occasions, before it was finally 
abolished by statute. 

The common law gave an action for waste in three For and against 
cases only; tenancy by the curtesy, tenancy in dower, ^ ^** *^' 

(a) Co. Litt. 53 a. 2 Saund. 259. n. 11. Green v. Cole, 
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and guardianship in chivalry. These estates were 
created by act of law ; and the tenants were from the 
earliest times restrained from an abuse of what the 
law thus conferred.(a) Afterwards, by the statutes of 
Marlebridge (52 Hen. 3. c. 23.), and Gloucester (G 
Edw. 1. c. 5.), an action for waste was given against 
lessee for life or years, tenant per auter vie, and 
against the assignee of tenant for life or years for 
waste done after assignment, (b) By a liberal con- 
struction of the last-mentioned statute, tenants from 
year to year, and tenants for a part of a year, were 
held punishable for waste; which is a remarkable 
instance of the manner of construing statutes by 
equity in former times, (c) 

(a) 2 Inst. 145. Co. Lit. 5S a. and indeed nndl the statute 21 
etseq. Doct. & St., Dial. 2. ch. 1, 2. Hen. 8. c. 15. ; inasmuch as the 
2 Saund. 252. n. 7. Some have reversioner might at any time put 
thought, that at common law waste an end to their interest bj means of 
did not lie against tenant bj the a fictitious recovery. 

curtesy. 2 Inst. 145. 301. Br. Ab. (c) As to the equitable constrac- 

Waste, 88. Harg. Co. Lit. 53 b. n. tion of this st-atute, see Flowden^s 

356. It seems that tenants by observations at the end of the case 

statute staple, and statute mer- of Eyston v. Studd, Plow. Com. 467. 

chant, are not punishable for waste, See also Hatton on Statutes. The 

although they come in by process practice of construing statutes by 

of law. 5 Co. 37. As to which, equity, of which so much is said in 

see Harg. Co. Lit. 57 a. note 377. the ancient law writers, was a 

(b) 2 Inst. 299. Co. Lit. 54 b.^ necessary consequence of the brief 
2 Saund. 252. n. 7. In Reeve*B and sententious manner in which 
History of the £ng. Law, vol. 1. the early statutes are framed. See 
p. 386. & vol. 2. p. 73, 74. 148, it is further respecting a tenant for a 
attempted to be shown, that tenants less term than a year, being in- 
fer life were punishable for waste eluded under the term '^tenants for 
at common law upon which see also years,'* in Seij. HilFs notes to Vin. 
Eden on Injunctions, 145. in noiis, Ab. vol. 22. Waste. Br. Ab. Waste, 
With respect to termors for yearsj pi. 52. In one case Lord Ellen- 
there would be less reason for the law borough refused to give a similar 
providing a remedy against them, extension to the statute 4 G. 2. c 
because their estates were very 28., which specifies tenants for life, 
precarious previous to the statute lives, or years. Uoyd v. RoAet, 
of Gloucester, 6 Edw. 1. c. 11., 2 Camp. N. P. C. 453. 
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The ancient action of waste retained several ves- 
tiges* of its early introduction ; and as it came into 
use before estates were commonly subdivided into 
numerous interests, it was not allowed, even after- 
wards, to be brought except by the party who had 
the inmiediate estate of inheritance, either in fee or 
in tail. Nor could any person maintain the action 
unless he had the inheritance vested in him at the 
time when the waste* was committed, (a) 

The action of waste was in its nature a mixed Nature of. 
action ; real, because on a judgment against the de- 
fendant the plaintiff recovered the land wasted (b) ; 
and personal, because he was entitled to treble da- 
mages, (c) The right, however, to damages ensued 
originally only after prohibition delivered, in those 
cases where a prohibition was grantable : and there- 
fore, as the right of plaintiffs in general to costs is 
given by a chapter of the statute of Gloucester 
prior to that relating to damages in waste against 
tenants for life or years, which, as Lord Coke says, 
was a law of creation, a plaintiff was not entitled to 
costs in an action against these individuals (d) ; 
unless indeed under the statute 8 & 9 Will. 3. c. 11. 



(a) 2 Inst. 303. 305. Co. Lit. Co. Lit. 53 b. Com. Dig. Waste, 

53 b. 2BoU.Ab. 833. Com. Dig. F. 2. 

Waste, C. 4.; Pleader, 3 O. 18. (c) Finch. 29. 3 Bl. Com. 118. 

1 Taunt. 196. As to an action of If judgment is given against the 

waste lying at common law by a defendant when the writ charges 

tenant in taU, it should be observed, him in the tenet, it must be for the 

that it is the more common opinion place wasted, and also for damages : 

tbat what is now an estate tfldl was but if it be in the tenuity it is for 

a fee simple conditional before the damages only. 2 Inst. 304. Com. 

statute de dams. Dig. Plead. 3 O. 22. 

(6) As to whAt is to be considered {d) 2 Inst 289. 10 Co. 1 12. Pd- 

the*<2octt#«»toft»,'*8ee2In8t304. /<mf « case. 2 Saund. 252 a. n. 7. . 
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8, 3.5 when the damagat recovered in waste did not 
exceed the sum of twenty nobles. 

Modern in- The remedy by this proceeding gradually fell into 

stances of the , J J tr O O J 

action. disusc ; and the case of the Keepers of Harrovp School 

V. Anderton, 2 Bos. & Pull. 86., has been mentioned 
as the only instance to be met with in modem times, 
until it was revived in the case of Bed/em v. Smithy 
2 Bing. 262. (a) The Court, hqwever, on both these 
occasions, distinctly recognised the ancient form of 
proceeding, and adopted some of the important prin- 
ciples of the old doctrine of waste. For, in the former 
case, they held that injuries of a very trivial kind did 
not amount to waste ; and that if the jury found a 
verdict for the plaintiff, and gave only very small 
damages, the defendant was entitled to judgment {b) ; 
and in the latter case, they held that under the statute 
of Gloucester, the jury must always find the place 
wasted ; and for a defeot of the verdict in this par- 
ticular, they granted a new trial, (c) 

This action, however, being now abolished by the 
legislature, it is unnecessary to enter into a further 
examination of it. The reader, who is desirous to be 
more particularly acquainted with the nature of the 
proceeding, and its application to different cases, will 
find it fully treated of in 2 Inst 145. 299. et seq. ; 
Co. Lit 53 a.i Fits. Nat Brev, Writ of Waste; Com. 
Dig. Waste; BL Com. vol. ii. p. 281. vol. iii. p. 22S. ; 
BuL iNT. P, 119 a, ; and in the very able notes to the 

(a) And see 1 Bing. 332. (c) So, ike coarts of equitj viD 

(h) Vide 1 Jac. & Walk. 653., sometimefi act upon tke doetrin* 

and the notes to the late editdon of that the place wasted ia forfeitable. 

Williams's Saunders, yoI. ii. ^9 n. See Qomiay t. Duke of* Somer^et^ 

11. (ia45.) 1 Ves. & Bea. 6a. 
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case of Grem v* Cafe, in 2 WilUams's Satmd. 228. 
(6th ed., 1845). (a) 

For the old action by writ of waste having in Actum of caae 
modem times generally given way to another remedy, of waste. 
viz. an action on the case in the nature of waste^ the 
former proceeding was at length abolished by the 
Stat. 3 & 4 Will. 4. c. 27. &. 36. The action of case 
for waste is founded on the ancient form of proceeding, 
• and is adapted to the redress of the same species of 
injuries to the freehold. It is a much more easy and 
expeditious remedy than the writ of waste, and is 
applicable to many cases where the former mode of 
proceeding altogether failed^ (i) 

The action on the case in the nature of waste may a remedy in 
therefore be resorted to in many instances for the tures. 
purpose of determining whether the removal of 
articles annexed to the freehold is warranted by the 
law of fixtures or not. It is the appropriate remedy 
in such cases for the reversioner against a tenant in 
possession, whether for life or for years, (c) The 
proceeding is founded on the injury occasioned to the 
plaintiflTs reversionary interest by the wrongful act 
of the party in immediate possession of the land. 

(a) It maybe useful to caution the liatns's Saunders, 252 a. n. 7., Oreen 
reader, that mruch confusion upon v. Cole. 

the subject of the ancient doctrine (c) In an earlj case it was said 

of waste has arisen from an inatten- that if an under lessee takes planks 

tion to the important distinctions &c., fixed to the freehold, an action 

between the seyeral remedies at upon the case lies against him by 

common law, under the statute of the lessee. Jones, 224. Cro. Car. 

Uarlbridge, and under the statute 187. As to the liability of a tenant 

of Gloucester. in waste for the acts of a stranger, 

(b) As to the adTantages of the see 2 Inst. 145. 303. 305. Yin. Ab. 
actimi upon the case compared with Waste^ K. Doct. & Stud* DiaL 2. 
the ancient writ of waste, Bee2Wil- ch. 4. 1 Taimt 183. etseq. 

T 2 
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And hence it would be inapplicable to all those cases 
in which an executor lays claim to remove . articles, 
as fixtures, which have been put up by his testator, 
whose interest in the land is determined by his 
death ; because, in such cases, there exists no privity 
of estate between the parties, (a) Now, however, by 
Stat. 3 & 4 W. 4. c. 42. s. 2., the action may be 
maintained by the personal representative, for such 
injuries to the real estate as are committed within six , 
calendar months before the testator's death, provided 
such action is brought within a year after his de- 
cease. 

LUbiiity of Neither could this action be maintained against the 

waste. personal representative for waste committed by the 

testator in his lifetime; because waste is a tort, 
which in the language of the law " moritur cum per- 
sond.^^ {b) However, the executors and administra- 
tors of a tenant for years are punishable for waste 
committed by them while they are in possession of 
the land, (c) And if, by the commission of waste 
by a testator, his personal estate has been benefited, 
his executors will be chargeable for it to the value 
of the property, although not in this form of action, (ef) 
Moreover, by the above mentioned statute, an action 
is given against the personal representative for inju- 
ries connnitted by the testator to the real estate of 
another within six calendar months previous to the 
testator's death. 



(a) Vide Hitchnum v. Walton, 4 (c) 1 Cm. Dig. tit 8.ch. 2. s. 11. 

M. & W. 409. ; Bacon v. Smith, PoweU v. Rees, 7 Ad. & EL 426. 
1 Q. B. 345. (d) Cowp. 376. 1 P. Wms. 407. 

(h) 2 Inst. 302. Dick. 215. Vin. Ab. Waste, 2 S. 
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In respect of the parties between whom this action whether case 
is maintainable, it has been held that the right be supported^ 
to support the action will not be waived by entering tS^m^who 
into any special covenant, such as not to do waste, re^rrr&c.*** 
&c. ; but that the reversioner will have his election 
either to bring an action upon the case in tort for 
the waste, or an action upon the special covenant. 
In Kinlyside v. Thornton (a), a lessee covenanted 
to yield up the demised premises in repair at the end 
of the term. During the term waste had been com- 
mitted in pulling down and demolishing certain 
articles described in the declaration as fixtures^ as an 
ale-house bar, and divers doors, partitions, dressers, 
&c. The plaintiff, after the expiration of the term, 
brought an action of case in nature of waste ; and 
upon an objection that he ought to have sued on the 
covenant, the Court were of opinion, that an action 
on the case was maintainable as well as covenant ; 
for, it was said, the landlord by acquiring a new 
remedy by the special covenant did not therefore lose 
his old. (ft) 

The authority of this decision has, however, been 
supposed to be impeached by some more modern 
cases. In Jones v. Hill (c), the plaintiff declared in 
an action of case in nature of waste against a lessee 
who had entered into a special covenant to repair. 
And according to the report of the case in 1 Bay. 
Moore, 100., Ch. J. Gibbs, in delivering judgment, 

(a) 2 Bl. Rep. 1111. was a special covenant to repair. 

(6) See 2 Saund. 252 n. b. In A covenant to repair does not 

Elwes v,Maw, the plaintiff declared preclude an injunction in equity for 

in an action of case in nature of waste. Dick. 445. 18 Ves. 455. 

waste, yet it appears that the tenant 2 Ves. & Bea. 349. 
held under a lease in which there (c) 7 Taunt. 392. 

T »J 
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observed, that ^^ when there is an express stipulation 
** or contract between two parties, this species of 
^^ action i» not maintainable ;^ for such contract is 
^^ a total waiver of toriy and it therefore ceases to bear 
" the character of waste. " 

But it is to be observed of this case, that in the 
report given of it in 7 Taunt. 392., the dictum attri- 
buted to Ch. J. Gibbs is wholly omitted. Indeed, 
the decision itself turned upon a particular point, 
which did not involve the general question, reV., that 
the injury complained of by the plaintiff could not 
in any view be considered to amount to an act of 
waste. And this is the construction put upon the 
case in Burnett v. Lynch^ 5 B. & C. 603., where the 
authority of Kinlyside v. Thornton is supported by 
the Court. 

There is also another case, Heme v. Benbow (a% 
which has been thought to be at variance with the 
decision of Kinlyside v. Thornton ; and is considered to 
be an authority against an action on the case being 
maintainable where an assumpsit is to be implied 
between a landlord and tenant. (6) On referring, 
however, to this case, the determination appears to 
have proceeded altogether upon a different principle, 
which has been countenanced in some recent decisions, 
viz., that an action on the case is not maintainable 
for permissive waste, (c) 

(a) 4 Taunt. 764. 

(&) And see Harg. Co. Lit. 54 b. n. 359. 3 Brod. k Bbg. 171. But 
see Burnett v. Lynch^ ub, sup, 

(c) Witk respect to this latter question, whether an action upon the 
case can be supported for permissive waste, the authorities arc bjrno 
means satisfactory. It is conceived that much of the diiliculty upon this 
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The formj» of pkadiog in Waste, and in actions on Pleading and 
the case in nature of waste, are treated of with much waste, 
learning in a note of Mr. Seij. Williams in 2 Saund. 

subject has arisen from not distinguishing between tenancies at will and 
tenancies firom year to year, as affected by the provisions of the statute 
of Gloucester. The statute of Gloiicester gives a remedy for waste in 
the case of tenancies for years, or fot a less term than a year, but is held 
not to extend to tenancfes strictly at will. Co. Litt. 54 b. 2f Inst. 302. 
6 Bep. 87. It has been expressly decided that those tenants who are 
within the provisions of the statute are liable in an ac^on ofwaste, as wel! 
for permisnte, as for voluntary waste. Co. Lit. 53 a. 2 Inst. 145. 2f 
KoIL Ab. 810. Owen, 92. 1 Saund. 323 a. n. 7. 2 Satmd. 252 c. 259. 
1 SA. 19. 3 Lev. 359. S. C. And see Ilarg. Co. Lit. 56 b. n. 376. 
The question, therefore, is whethef the action of case in the tiature of 
waste, which has been substituted in !ieu of the action Of waste, cannot 
be supported for permissive waste in all those cases in which the old 
action could itself have been supported. In the Countess of Salop's case, 
5 Rep. 14. Cro. Eliz. 777. 784. it was holden, that an action upon the 
case in nature of wast« could not be maintained against a tenant at will 
for permissive waste ; and the reason is stat«d to be, because the statute 
of Gloucester does not extend the remedy by action of waste to the case 
of tenancies at will, Now, from this reason being assigned as the ground 
of decision, it seems a fair inference, that an action upon the case would 
lie for permissive waste against a tenant for years ; because, as against 
such a tenant, waste might have been brought under the statute. Ac- 
cordingly Mr. Serj. Williams, in his notes to the cases of Pomfret v. 
Ricrofi, and Cfreen v. Cole^ lays it down expressly, that an action upon 
the case may be brought as well for permissive, as for voluntary waste, 
1 Saund. 323 a. n. 7. 2 Saund. 259. It has, however, been thought 
that a contrary doctrine is established by some modern decisions of the 
courts, viz. Gibson v. WeUs, 1 New. Rep. 290. Heme v. Benbow^ 4 
Taunt 764. Janes v. Hill, 7 Taunt. 392. 1 B. Moore, 100. S. C. W^ith 
respect to the first of these decisions, the judgment of the court is cer- 
tamly expressed in very general terms, and the marginal note states 
broadly, that an action on the case does not lie for permissive waste. 
But it appears that, in this case, the action was in fact brought against 
a tenant at will; and it is observable that Mr. Serj. Williams, in the 
notes already referred to, cites this very authority, and does not con- 
sider it as conflicting witli the opinion he lays down. As to the case of 
Heme v. Benbow, the decision turned upon a different point : in that 
case, however, the court seem, undoubtedly, to have lost sight of the dis- 
tinction between tenants for years and at will ; for they cite the Countess 
of Salop*s case as a general authority against the action for permissive 
waste, which, it has been seen, was a case of a tenancy at will, and could 
therefore decide nothing as to the action not being maintainable against 

T 4 
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252 c. n. 7. (See the 6th. ed.) For precedents of 
waste in respect of chattels a£Sixed to the fireehold, 
see 2 Bl. Rep. 1111. 1 H. Bl. 258. 3 East. 38. 
1 Brod. & Bing. 54. 3 Ad. & E. 75. 

a tenant for years. In the case oi Jones y. HUL, the distinction between 
tenancies at will and for years was pressed upon the court, and Ch. J. 
Gibbs then declined to give any opinion upon the general question. 
Notwithstanding, therefore, several of the text writers have, upon the 
authority of these modem decisions, Idd it down as a general rule, that 
an action upon the case will not lie for permissive waste, it seems very 
questionable whether such a position can be maintained, except in respect 
of tenancies at will, in the strict sense of the term. The reader may «ee 
further upon this subject in 22 Yin. Ab. 525. tit. Waste ; 1 Jac & 
Walk. 522. ; 2 Sim. & Stu. 87. ; and the notes to the case of Pomfrtt v. 
Ricrofty in the last edition (1845) of Williams^s Saunders, vol. i. 323 a. 
n. 7. ; and in the cases there referred to. 
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Section II, 

Of Injunction for Waste^ and Rdief in Equity in the 

Cdse of Fixtures* 

The proceedings described in the foregoing section 
are remedies of a corrective nature ; and they are in 
reality methods of recovering a compensation for 
injuries already sustained, and for which the party 
aggrieved can, in general, only receive satisfaction by 
pecuniary damages, (a) But it frequently happens 
that the consequences attending injuries to real pro- 
perty are of such a nature, that the damages recover- 
able in an action are a very inadequate compensation 
for the loss incurred ; so that the redress aflForded by 
a court of law would prove an imperfect as well as a 
tardy relief to the injured party. The Courts of 
Equity, however, provide a very beneficial remedy 
in these cases, which is of a preventive nature, and 
whereby injuries to real property may be anticipated 
and prevented. This equitable interposition of 
Chancery consists in restraining a person from 
committing waste, either threatened, or which he 
may be in the act of committing, by means of the 
vrrit of injunction; which is a prohibitory writ 
issuing by the order and under the seal of a Court of 
Equity. 

It has been seen, that the right to fixtures is fre- 
quently decided upon questions of waste. And as 

(a) By the old writ of waste in the teneit the place wasted was re- 
coTcred, 
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Prohibition at 
common law. 



Estrepement 
of waste. 



Injunction to 
restrain waste. 



the remedy by injunction is calculated to afford very 
prompt and effectual protection, in cases where injury 
to this species of property is apprehended, or might 
be sustained, it will be useful to give a brief account 
of the nature and application of the proceeding; 

By the common law a prohibition to inhibit waste 
issued out of Chancery against the three classes of 
persons who were at common law punishable of 
waste; vis. teiuuit by the curtesy, in dower, and 
guardian. It was. granted ooa the prayer of the 
party who had the inherita&ee, and might be had 
before any waste waa actually committed. The 
writ of prohiUtioB lay afterwards agamst all tenants 
for life or for years, under the proviaions of the sta- 
tutes of Marlbridge and Gloueester. (a) 

There was also at common law another remedy 
for waste of a preventive nature in the writ of estrepe- 
ment of waste. This writ lay after a judgment 
obtained in a real action, and before possession 
delivered by the sheriff, to prevent the defendant 
from committing waste in the lands recovered. By 
the statute of Gloucester, a fiirther writ was given in 
these cases to prevent the defendant from committing 
waste during the suit^ which was called the writ of 
estrepement pendente placito. (b) 

These methods of restraining waste have long 
since fallen into disuse. For the Court of Chancery 

(ff) 2 Tiist.2d9. .Com. Dig. tit. of pvohibiUoa e£ vsate. DicL 

Chancery, D. 11. 1 Bos. & Pul. 108. 455. 

121. lie Court of Chancery seems (h) 2liist.dG8. Pitr. lf«t. Brev. 

to have demed ito jurisdiction in 135. Eden on Inj. 159. 2RecYe*s 

injunction from the ancient writ History, 152. 
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will B0W| by means of a twit of injuneiionj restrain a 
party from committing waste in all cases in which 
waste is punishable by law. And in some particular 
cases it will restrain a party even where he is dis- 
punishable of waste, either from the nature of hia 
estate, or by express grant " without impeachment 
of waste." (a) 

There are a great variety of cases in which a in what cases 
Court of Equity wiU thus interfere- The most or- '"'^"^ 
dinary occasion, however, is to restrain a tenant for 
life, or tenant for years, upon the applicaticm of the 
owner of the inheritance. And an injunction may 
be obtained on the application of a remainder-man 
for life, as well as on that of a remainder-man in fee, 
notwithstanding there is an intermediate estate for 
life, (b) 

It would be unnecessary for the present purpose 
to enter into a detail of the various cases in which 
the remedy by injunction applies. The reader wilt 
find them very clearly specified in Com. Dig. tit. 
Chancery, D. 11., and in Eden's treatise on the law 
of Injunctions. 

In general the interposition of equity in restraint injunction to 

. t 3 • • i» mi restrain tres- 

of waste is founded on pnvity of estate. There are, pa». 
however, some particular occasions in which an in- 
junction win be granted against a stranger, and where 
the act complained of is a mere trespass, (c) This 
principle has been adopted only by the modem 

(a) See ante^ p. 142. in notis. (c) 3 Atk. 21. 1 Br. Ch. Ca. 588. 

(5) 1 Eq. Ca. Ab. 400. 3 P. W. 6 Ves. 147. 7 Ves. 308. 10 Ves. 290. 

268. Amb. 105. 3 Atk. 94. 210. 723. 17 Ves. 128. 138. 281. Dick. 670. 

6 Ves. 787. Swanst. 208. 
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Equity will 
decree account 
of waste com- 
mitted. 



What a suffi. 
cient ground 
for injunction. 



practice of the Court ; and it is by no means appli- 
cable to a case of a common trespass which is only 
contingent and temporary. For the Court will 
always expect a strong case of destruction or irre- 
parable mischief to be made out ; of irreparable mis- 
chief which may be completely effected before any 
trial at law can be had. 

The equitable remedy for waste is attended with 
this additional advantage ; that, if waste has already 
been committed, the Court will at the same time 
that it enjoins from further waste, also grant an ac- 
count, and decree satisfaction for waste which has 
been actually done, (a) So that a party has by this 
means the same redress that he would have obtained 
by recovering damages in a court of law. Again, 
where waste has been already committed, as in tim- 
ber that has been cut down, the Court will prevent 
the defendant from taking advantage of his wrong- 
ful act, by restraining him by order from taking it 
away, (b) 

The relief by injunction will not be granted on 
slight or uncertain grounds ; for, in the affidavit upon 
which it is foimded, it is not sufficient that the plaintiiF 
merely swears that he apprehends, or has been in- 
formed, that the defendant intends to commit waste ; 
but there must appear an actual waste, or some act 
from which the intention is fully evinced, as sending 



(a)3Atk. 262. Eden, 159. 381. Amb.54. 2 P. W. 240. iBr. 

(ft) 1 Ves. Jun. 93. As to whe- Ch. Ca. 194. 3 Br. Ch. Ca. 87. 

ther equity will entertain a bill for 1 Ves. Jun. 78. Dick. 211. Fonbt 

an account where an injunction is on Eq. vol. i. p. 14. 
not also prayed for, see 3 Atk. 263. 
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a surveyor to mark out trees, &c. (a) Threats, how- 
ever, will form a sufficient ground for an injunction ; 
for it is not necessary to stay till waste is actually 
done, {b) And in like manner, an injunction has 
been granted against a tenant for life who insisted 
on a right to commit waste where he had none, al- 
though no waste was in fact committed, (c) 

From the view here given of the nature of the pro- injunction to 

1. 1 ... . 1 • . T restrain the 

ceeding by mjunction, it appears that it is a remedy removal of 
which may frequently be adopted by the reversioner thrfieehoM. 
for the purpose of restraining a tenant for life or for 
years, who intends or rather threatens to sever things 
from the freehold under a claim arising out of the law 
of fixtures. It seems, indeed, to be more particularly 
applicable, where a tenant at the expiration of his 
term insists on a right of taking away substantial 
buildings which the owner of the land contends are 
not within the privilege of removal, (d) 

Thus, an injunction was granted by the Vice Chan- Untii the right 

• /» determined at 

ceUor against the assignees of a bankrupt lessee, to ia«r. 
restrain them from selling or removing a steam-engine, 
&c., from the premises, until the claim in dispute 
was determined at law. In this case, a lease was 
granted to the bankrupt of a mill and steam-engine, 
&c. ; in which lease he covenanted to repair the 
premises and steam-engine, and to leave them in 
repair at the end of the term, reasonable wear, 

(a) 2 Atk. 182. 5 Yes. 688. 7 Ves. executors for the waste of their tes- 

309. 417. 10 Yes. 54. tator, and the distinction in this 

{b) 2 Atk. 182. 6 Yes. 706. Dick, respect between legal and equitable 

101. 1 Jac. & Walk. 653. waste, see Eden on Inj. 211. et seq. 

(c) Bam. 497. Vide sup. p. 276. 

(d) As to relief in equity against 
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&c., excepted. It appeared, that during the term the 
lessee had added to the buildings, and remoYed all 
the works of the engine, except the fly-wheel, shaft, 
&c., and had attached to them a new engine of greater 
power. The Vice Chancellor was of opinion, that 
although, if the engine had been worn out by wear 
and tear, the lessee would have been under no obliga- 
ion to repair it ; yet, having taken away the existing 
engine and substituted another for it, the latter was 
subject to the same stipulations in the lease as the old 
engine, and that it could not therefore be removed. 
Accordingly, he granted an injunction against the 
assignees to prevent this, subject to an action to be 
brought by the lessors to try the right, (a) 

Property must But, iu all thcsc cases, to entitle a party to relief by 

be flCtUAilV 

affixed. injunction on the specific ground of waste, it most 

appear that the property m dispute is actually affixed 
to the freehold. For, where a bill was brought pray- 
ing an injunction and account, which stated that the 
defendant had committed waste, by destroying a dove- 
cote, and by removing the locks from the doors of the 
house, the chains from the lawn, the statues, images, 
and fences from the pleasure-ground, wardrobes, 
presses, and closets, forming part of the wainscot of 
the house, the Lord Chancellor, in giving his judg- 
ment, said, "The foundation of this motion to revive 
the injunction is, first, a clear act of waste ; second, 
an act removing things supposed to be fixed to the 
freehold, wainscot, presses, &c. As to the dove-cote, 
a clear act of waste is proved, — therefore against 

(a) Swnderlomd v. Newton^ 8 Sim. mode of deciding the right to ^T' 
450. Aii&^/&Q Hooper y*Broderichy tures on injanctioii. See also Mi tf. 
9 Law J. R., Eq., 321, as to the 123. 1 Br. G.C. 57. 
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waste the injunction must be revived. But I cannot 
grant it against removing the presses, eo nomine^ if 
not fixed to the freehold." (a) 

Besides the specific remedy by means of injunction other pcmediea 
to stay waste, as above described, it appears that there 
are a variety of other methods by which the right to 
fixtures may be incidentally determined in a Court of 
Equity. For instance, by naeans of an injunction to 
restrain a breach of covenant ; or upon a decree for 
an account, &c. And from a reference to several of 
the cases detailed in the former part of this work, it 
will be seen that many important questions relating 
to the law of fixtures have arisen in proceedings in- 
stituted in the equity courts, (ft) 

The liability of ecclesiastical persons for waste has Prohibition 

, , , agftinst eccle- 

been explained on a former occasion, (c) And with siasticai per- 
respect to the remedy in such cases, it is to be ob- 
served, that besides an action by the successor, either 
in the spiritual court, or in the courts of common law, 
to recover damages for waste already committed, it 
seems that the Court of Chancery has jurisdiction to 
issue a writ of prohibition of waste to restrain such 
persons from committing waste in their ecclesiastical 
possessions, {d) And by analogy to this proceeding, a 

(a) Ximp&m y.^v6, 2 Yes. &Bea. the remainder-man, to have fire- 

349. And see 2 Dy. 108 b. engines delivered up as a part of the 

(6) See Lawton v. Lawtatiy 3 Atk. personalty. In ex parte Quinc^y 

13^ where the right to fixtures be- 1 Atk. 477. the question arose on a 

tween the executor of tenant for bankrupt petition, 

life and the remainder-man was de- (c) See an^, p. 1 48. 

termined on a bill by a creditor of (d) 2 Roll. Ab. 813. And see the 

the deceased tenant for life. So, in case of Jefferson v. The Bishop of 

Lord Dudley t. Lord Warde, Amb. Durham^ 1 Bos. & Pul. 105. See also 

113., a bill in equity was filed by the 2 Bum. Ecc Law, tit. Dilapidation, 

executor of a tenant for life against 1 Cru. Dig. tit. 3. ch. 2. s. 74. 
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an action against him as for trespass to real pro- 
perty, (a) 

For the same reason, and because in respect of real 
property there is no constructive possession, the heir 
could not, till after entry, try the question with the 
executor, whether articles descend with the inheritance 
or are properly fixtures, in an action of trespass quare 
clausum fregit After entry, however, this would be 
the proper form of proceeding, {b) 

^esp««& But^ where fixed articles have been severed from 

for fixtures, the frcchold and so reduced to a chattel state, the 

party in whom the right of property is vested fix)m 
the time of severance, may support trespass de bonis 
asportatis for the removal ; because the general pro- 
perty of personal chattels draws to it the legal pos- 
session. The reversioner may, therefore, sustain this 
action against a tenant in possession pending a lease, 
for the removal of things which the tenant, either from 
the circumstance of their having been demised to him, 
or for any other reason, has no right to sever and take 
away, (c) And so a tenant, although the property in 
fixed articles may belong to the landlord by the terms 
of the demise or otherwise, may maintain this action 



(a) Vide Hitchman v. WaUon, 4 81. Udal v. Udal, Aleyn, 82./mm£» 
M. & W. 409. It seems that trespass 292. 2 Campb. N. P. C. 491. 2 Chit, 
would lie in such a case against a Rep. 636. And see Berry v. Heard^ 
strict tenant at will, because it is as cited in Viner*s Abr. Trespass, 
said his term is put an end to by S. pi. 10. As to whicfa^ see Seij. 
the severance. See 8 Ed. 4. p. 8. Hill^s MS. note, ibid. See also 
12 Ed. 4. p. 8. Litt. § 71. Saville, Farrant v. Thompson^ 5 Bar. & Aid. 
84. Dyer, 121 b. 826. Higgon v. MorH/nery 6 Car. 

(b) 21 Hen. 7. 26. 2 Mod. 7. & P. 616. past, S04. 

(c) For the principle, see 1 1 Co. 
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against a stranger who wrongfully removes them : for 
during the term he has a special property therein, (a) 

It would seem, that a tenant, after the severance Tenant's pro- 
of articles to which he is not entitled as fixtures, demLU, aftw 



severance. 



could not, in general, maintain trespass against his 
landlord for removing them. (6) In one case (c), 
indeed, an action of trespass was brought by a tenant 
against the bailiff of his landlord, for removing 
certain fixed articles which it appeared had been 
demised to him together with the house, and for 
which he recovered damages. But no objection as 
to the form of action, with reference to the plaintiff's 
interest, seems to have been taken on that occasion (d) ; 
and it may be observed, moreover, that the articles 
in question had been wrongfully severed under the 
authority of the landlord himself; and it might, 
therefore, be considered, that the landlord and the 
defendant who acted under him, were estopped from 
insisting that the tenant's interest was put an end to 
by the severance, (e) 

It may be collected from the foregoing remarks ^'»«*^^ ♦<> *'""g 

•^ ^ ^ . trespass, before 

that the right to bring an action of trespass de and after se- 



verance. 



(a) See Hitchman v. WdUon, ubi (e) See Tvngg v. Potts, 1 C. M. 
np, ; and per Parke B. in BoydeU & R. 89. In the case of trees, it 
▼. dPMichael, 1 Cr. M. & R. 177. has been held that, where pollards 

(b) And semb,, not against a are not excepted in a demise, and 
stranger, according to Evans v. the tenant would be entitled^to them 
Evans, 2 Camp. C. N. P. 491. if blown down, and has the usufruct 

(e) Pitt y. Shew, 4 Bar. & Aid. in them during the term, the lessor 

206. cannot by wrongfull j severing them 

(d) This case was prior to that acquire a right to them; and the 
of Farrani v. Thompson, in which tenant maj maintain an action 
it was clearly laid down, that the against him for the wrongful cut- 
property of fixed articles demised ting. Channon v. Patch, 5 B. & C. 
with the premises, reverted to the 897. 
landlord on severance, post, 303. 

u 2 
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bonis asportatis for chattels which have been dis- 
annexed from the freehold, and to bring trespass 
quare clausum fregit for injuries to them previous 
to the act of severance, wiU frequently reside in 
different individuals. And this proposition may be 
illustrated by the case of Harrison v. Parker, (a) 
In that case a person had, at his own expense, 
erected a bridge on the soil of another with his 
permission; part of the bridge having been pulled 
down, and the materials taken away by a wrong 
doer, it was holden, that the original owner might 
maintain trespass for the asportation, because the 
exclusive right of property in the materials reverted 
to him by the act of severance. And Lord Ellen- 
borough observed upon this occasion, that the case 
would have involved a different question, if the 
injury complained of had been to the materials while 
in a state of annexation. 

Where the It may bc questionable whether an action of tres- 

seyerance and ?!• ^ jJ ^ aX. i/*/?* 

asportation are pass de oonis osportatis JOT the removal of fixtures 
one eon mue ^^^ their scvcrancc, could be maintained in a case 

where the severance and removal are one continued 

and entire act. 

In the case of Udal v. Udal (6), it is said, that the 
Court agreed, that " if a lessee for years cuts down 
" timber trees and lets them lie, and after carries 
" them away, so that the taking and carrying away 
" be not as one continued act, but that there be 
" some time for the distinct property of a divided 
" chattel to settle in the lessor, that an action of 
" trespass vi et armis would lie in such case against 

(a) 6 East, 154. See also 8 (b) Aleyn. 82. 
Taunt. 614. et seq. 
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" the lessee : and that in such case felony might be 
" committed of them ; but not where they were taken 
" and carried away at the same time." 

K the principle contained in this passage be cor- 
rect, it would seem to apply equally to the case 
of fixtures, (a) The question, however, does not 
appear to have undergone much discussion (b) ; 
but the reader will find some further remarks upon 
it in the ensuing division respecting the action of 
trover, to which the authorities more immediately 
relate. 

With reference to the form of the declaration in Form of de- 
an action of trespass for injuries to fixtures, — it may ^"^°^' 
be observed, that it is necessary to give an appro- 
priate description to the property in question. And 
where the subject matter of complaint arises whilst 
it is in a state of annexation to the freehold, it is 
advisable, in order to meet objections upon this point, 
to describe the property in terms applicable to it 
only in a fixed state, (c) 

Formerly, the plea of the general issue would in pi«l 

(d) And see the position as laid covered under a count charging the 

down in Bui. N. P. 84. See also defendant with breaking and enter- 

Vin. Ab. Trees, A. G. Com. Dig. ing the pluntifiTs house, and taking 

Biens, H. 2 Roll. Abr. 119. his goods, chaiteU, and effects. In 

(5) Vide Spooner v. Brewster, this case it is probable that the 

2 Bing. 136. Ward v. Andrews, -articles were not taken away till 

2 Chit. Rep. 636. Wheeler v. some days after the severance under 

Mtmtefiore, 2 Q. B. 140. the distress. See the facts as stated 

(c) See the observations of Parke on the motion for a new trial, 4 Bar. 

6. m BaydeU v. M'Mickael, 1 Cr. & Aid. 208. See also Sheen v. 

M. & R. 177. In Pitt v. Shew, Richie, post, 299. And Twigg 

4 Bar. k Aid. 206. it was held, that v. PotU, post, 309. 
the value of fixtures might be re- 

U 3 
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ordinary cases have raised the question between 
the contending parties as to the right of property in 
fixtures. But now by the new rules a special plea is 
necessary for that pu^ose. 

The case of Wdsh v. Nash (a), although it arose 
under the old form of pleading, may, perhaps, deserve 
notice here : not so much from its supposed variance 
with the rules of pleading as then existing, but be-" 
cause it has sometimes been thought to impugn the 
general doctrine as to the right of property which 
accrues from the annexation of things to the freehold. 
It was held in that case, that a defendant could not, 
under the general issue, justify cutting certain posts 
and rails which the plaintiff had erected upon his, 
the defendant's, own soil. It is to be observed of this 
case, that the question in controversy came before 
the Court upon a case reserved, in which, as was said 
by the Court, the posts and rails were meant to be 
stated as the property of the plaintiff. This being 
so, there was no room for the legal presumption that 
they passed to the defendant as owner of the soil. 
For, as the record stood, the state of the facts was, 
that the plaintiff^ s posts and rails were wrongfully 
standing on the defendant's land : the general rule of 
pleading then necessarily applied, that as the defend- 
ant's answer was, that the articles were damage fea- 
sant on his soil, such answer should have been 
specially pleaded. According to this view of the 
decision, the question which might have been raised 
in this case, as to the legal consequence of annexing a 

(a) 8 East, 394. And see 5 Bar. & Aid. 603. 
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personal chattel to the soil of another, is altogether 
untouched, (a) 



TROVER. 

Where fixtures have been unlawfully severed from TroTer lies 

for fixtures 

the freehold and carried away, an action of trover severed, 
may be brought to recover their value. The mere 
act of severance, however, is not a suflS.cient ground 
for sustaining the action : there must be a subsequent 
asportation, or some unlawful assumption of property 
to make the conversion, which is the gist of the 
action, (b) 

But as trover is not maintainable except for the Not whilst 

^ ^ * they remain 

conversion of personal chattels, this action cannot be annexed, 
brought for the recovery of fixtures so long as they 
are annexed to and remain parcel of the realty. This 
rule is recognised by Lord Hardwicke in the case 
Ex-parte Quincey. (c) And in Lee v. Bisdon {d)^ Ch. 
J. Gibbs observes, that it never was heard of that 
trover could be brought by a tenant for his fixtures 
remaining unsevered at the expiration of his term. 
So also, in the case of Davis v. Jones (^), where it 
was held that trover would lie for certain jibs, which 
were detached pieces belonging to some fixed machi- 
nery, the ground upon which the action was sustained 
was, that these articles might be considered, from 

(a) Upon this qnestion, yiz^ the see 2 Mod. 245. Bui. N. P. 44 b. 

legal effect of the annexation of a See also Ltfde v. RusseU, 1 Ad. & 

personal chattel to the freehold of £1. 396. Longstaffv. Meagoe^ 2 A. 

another person, see some curious & E. 167. 

decisions referred to in Part I. (c) 1 Atk. 478. 

ch. 1. p. 12. et 9eq. . (d) 7 Taunt 191. 

(h) Bac. Abr. Trover A. And (e) 2 Bar. & Aid. 165. 

u 4 
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their nature and construction, to be mere moveable 
chattels, (a) And Abbott Ch. J. said, that if the jibs 
were to be considered as annexed and parcel of the 
freehold, then admitting that the plaintiffs might 
have removed them during the term, as being erec- 
tions for the benefit of trade, yet they could not 
after the term maintain trover for them; because 
the action of trover was maintainable in respect of 
personal chattels only, {b) 

The same principle governed the more recent deci- 
sion of MinshaU v. Lloyd, (c) In this case trover 
was brought for certain steam engines, and other 
fixed machinery of a colliery. A lessee while in pos- 
session of the premises erected the machinery ; and 
having forfeited his interest during the term, the 
lessor obtained possession under a proviso for re- 
entry. Afterwards the machinery was seized under 
a ji. fa. at the suit of an execution creditor ; and 
trover was brought for it against the sheriff by cer- 
tain trustees claiming under an assignment made prior 
to the lessor's re-entry. The decision of the case 
turned upon the principle that the right of the tenant 
having determined while the articles continued fixed, 
he could not maintain an action of trover for them as 
goods and chattels. So neither could a party claiming 
under him by the assignment recover in trover, as 
the machinery was never goods apd chattels at all, 
so as to pass to them ; and they had no greater right 

(a) In 11 Vin. Ab. 154. Tit Ex- (p) And see 2 Bar. & Ores. 79. 

ecutors, it is said, that a granary Cro. Jac. 129. See also the remaiks 

built on pillars in Hampshire, is, by of Lord Ellenborough in Horn t. 

custom, a chattel which goes to the Bakery 9 East 237. 

executors, and may be recovered in (c) 2 M. & W. 450. 
trover. 
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than the tenant himself,, which was only that of 
removing the property during the term. 

In conformity with the same rule, and on the au- 
thority of the case last mentioned, it was holden, on a 
subsequent occasion, that even during the term a 
tenant cannot maintain trover for fixtures which re- 
mained unsevered when the action was brought, (a) 

In the foregoing case of Minshall v. Lloyd it was 
stated by Parke B. that the decision of the case of 
Dam3 V. Jones proceeded entirely on the ground above 
explained ; viz. that the jibs in question were not 
fixtures at all, but mere personal chattels. And a 
like distinction prevailed in a more recent case, that 
of Wanshorough v. Maton, {h) There an action of 
trover was brought for a bam. This bam appeared 
to be a wooden buUding erected on a foundation of 
brick and stone; the superstructure of the barn 
rested by its own weight alone, upon certain stone 
staddels or blocks, and in part on a foundation of 
brickwork : both the stones and the brick foundation 
were let into the ground, but the barn was not attached 
to them either with mortar or otherwise. It was 
held that an action of trover would lie for a barn so 
constructed ; because not being united to the freehold 
it was not part of it, and no fixture at all. And the 
Court said that the case was not distinguishable from 
that of jK. v. OUey (c), where such a building was 
considered to be no part of the tenement. 

(a) MackhUash v. Trotter^ 3 M. vered by the landlord, it was held 

& W. 184. See also Lyde v. that the tenant could not maintain 

Bfut^ 1 B. & Ad. 894., in which trover for them, 

case a tenant on quitting the (h) 4 Ad. & E. 884. 

premises left his fixtures, and (c) iB.&Ad. 161. See note (a) 

although they were afterwards se- in the preceding page. 
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However, in trover, it will not be intended that 
the property in demand is connected with the free- 
hold, unless that fact expressly appears, (a) Thus, 
where the declaratimi was that the plaintiff was pos- 
sessed, ut de bonis propriisj of a portal with hinges, 
a hand'tniUy a lead, and a washing vat, and lost 
them, &c. After verdict for the plaintiff, it was ob- 
jected in arrest of judgment that these things ap- 
peared to be fixed to the house, and are as parcel 
thereof, and not accounted as goods ; for the portal 
is a door of a house ; and the hand-miU, and lead, 
and the washing vat, are always fixed things. Sed 
non allocatur: for it is alleged in the declaration, 
that the plaintiff was possessed of them, ut de bonis 
propriis: and it may be, that these things were 
severed from the freehold and things lying by ; and 
it shaU be so intended when the plaintiff so declares, 
and the contrary appears not to the Court by any 
matter shewn in the defendant's plea, (b) 

Nor does the term " fixtures," m^feac?m^, necessarily 
mean things affixed to the freehold. For where a 
declaration in trover was for certain goods, chattels, 
and fixtures^ to wit, beds, &c., stoves, ranges, shelves, 



(a) It will have been observed, 
that fleveral of the most important 
early questions respecting fixtures 
haye, in fact, been determined in 
actions of trover ; as in the instance 
of the cyder-mill before Ch. Bar. 
Comyns ; the han^ngs and tapestry 
in Harvey v. Harvey ; and the salt- 
pans in Laxffton v. Salmon, It does 
not distinctly appear whether the 
property in these cases had been 
separated from the land before the 
commencement of the action. 



(h) fTooc^v.iS^nt^jCiY). Jacl29. 
Com. Dig. Action on the case, 
Trover, G. 1. See also Dyer, 108, 
2 Ves. & Bea. 349. And see the 
principle upon which the case of 
NMet V. SmiO^ 4 T. E. 503. was 
decided, jMM^, 309. As to the shelves 
in a house, that they shaD be in- 
tended fixed, see 2 Bulst 113. do. 
Jac. 329. 8. C. So of racks in a 
stable, Anon. 2 Vent 214. 
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grates, doaets, cupboards and ovens, it was held 
that the term " fixtures " did not necessarily mean 
things affixed to the freehold, but might and should 
after verdict receive an interpretation which would 
support the declaration. And per Parke B. " the ob- 
jection is that the damages having been assessed 
generally on the whole record, the judgment ought 
to be arrested, on the ground that a part of the 
subject matter of the action, viz. the fixtures, was 
such as could not be made the subject of an action of 

trover If it had clearly appeared that the 

plaintiff meant to sue in respect of "fixtures" properly 
so called — things affixed to the freehold — the 
declaration would be bad after the assessment of 
general damages. But after verdict we ought to 
make every reasonable intendment in favour of the 
declaration." (a) 

From the nature of the action of trover as thus whether trover 
appUed to the subject of fixtures, a question arises, seTenmee and 
whether this action could be supported, if the severing ^^^con^uST 
and carrying away of the article is one continued and "**" 
entire act ? 

There does not appear to be any case in which 
this question has been discussed with reference to 
the doctrine of fixtures; but it seems to have 
arisen incidentally in respect of the cutting down 
and carrying away of timber. In 2 Rolle's Ab. 
119. tit. Maeresme, it is laid down, that if lessee 
for life or years cuts timber trees, and immediately 
barks them and carries them away, yet they belong 

(a) Sheen v. Richie, 5 M. & W. 175. See Halkn v. Bunder, cited 
post, p. 310. 
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to the lessor who has the inheritance : for they are 
parcel of the inheritance ; and the lessor may have 
trover and conversion for them, although he never 
seizes them before the carrying them away, and that 
the lessee carried them away immediately after the 
felling and barking, so that all was but one entire act. 
Between Berry & Heard, adjudged upon a special 
verdict in B. R. 

This case of Berry v. Heard is found in several of 
the books of reports, and is stated in a manner 
somewhat differently in each of them, (a) It esta- 
blished a principle which had been for a long time 
doubted, viz. that a landlord has such a possession of 
timber cut down during the continuance of a lease, 
that he could maintain trover for it; because the 
lessee has only an interest in it while it was growing, 
and which determined the instant it was cut down. 
This was in fact the principal question raised in the 
case, and the observations of the Court are for the 
most part applied to this point. It appears, however, 
from a reference to the case, that the Court did also 
take into consideration the objection as to the cutting 
and carrying away of the trees being one continued 
act. For they advert to the rule of law, that in 
criminal cases such a taking would be no felony; 
and, according to the report of the case in Palmer^ 
Mr. Just. Doddridge is said to have remarked, that 
in respect of the harking of the tree, there must have 
been an interval between it and the cutting down of 
the tree, (ft) 

(a) Palmer, 327. Sir W. Jones, Qi) And see per Houghton J. in 
255. Bend. 141. Cro. Car. 242. the same report. 
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There is another case, Udal v. Udal (a), in which 
the same point arose, and which has been mentioned 
on a former occasion. In the discussion of that case, 
it is said to have been agreed by the Court, that an 
action of trespass vi et armis would lie against a 
lessee for the taking and carrying away of trees, if 
the same be not as one continued a>ct. The case itself 
was an action of trover ; and the effect of the decision 
according to the note in Comyn's Digest, Biens, H., 
was, that a lessor may maintain trover for the hark 
of trees cut, although they are carried away or con- 
verted at the time of cutting, or afterwards. It is 
observable, that in the judgment of this case, the 
above-mentioned decision of Berry v. Heard was 
referred to by the Court, and in terms which in 
substance correspond with the abridgment of it 
given by RoUe. 

There is also a further case which may perhaps 
deserve to be noticed in reference to this subject. In 
Noy*s Rep. 125., in the case of Sir Jos. Skidness v. 
Huson^ it was determined, that if a stranger enters my 
dose and cuts my trees and carries them away, I may 
have trover, although that after the cutting and before 
the carrying away I could not claim them, and no 
actual possession in me. The decision of this case, 
however, seems rather to turn upon the right of pro- 
perty in the trees, than upon the form of action, or the 
nature of the injury complained of. 

Since the determination of these early cases, the 
point does not appear to have been the subject of legal 

(a) Alyn. 82. ante, p. 292. 
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discussion. It was, however, adverted to by the 
Court of Common Pleas on one occasion. For, in the 
case oi darky. Calvert (a). Chief J. Dallas is reported 
to have proposed the question, whether an action of 
trover could be maintained for trees cut down and 
carried away at the same time ? 

In criminal law, indeed, it is a clearly established 
rule that there must be an interval between the 
severance and removal of a thing to make the taking 
of it a felony. (6) But the principle upon which this 
rule proceeds in criminal cases seems, in some essen- 
tial particulars, to be inapplicable to proceedings of a 
civil nature. 

Perhaps the subsequent detention of the article in a 
chattel state may be thought to amount to a conversion, 
for which an action of trover might be sustained. 
And at all events, a very short interval between the 
acts of severing and taking away the fixture would be 
sufficient to remove an objection so very technical in 
its nature. And, in practice, it may be found a useful 
precaution, to make a den^d of the prop-ty P-- 
to bringmg tie action, because a refusal after Am^ 
would probably be deemed evidence of a new con- 
version. 



What amounts 
to conversion. 



The case of Wanshorough v. Maton^ which has been 
already cited (c), though not strictly applicable as a 
case of fixtures, affords an illustration of what will 
amount to a conversion so as to support this action. A 
tenant in that case, after the expiration of his term, 

(a) 3 B. Moore, 107. And see provisions referred to in chap. 3. 
Davis V. Connop^ 1 Price, 53. post, 

(h) But see now the statutable (c) Svp, p. 106. 
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left a bam on the premises, which he was entitled to 
remove as not being attached to the freehold. He de- 
manded it afterwards of the landlord off the premises. 
The latter refused to allow the removal ; and after- 
wardS) when a succeeding tenant was in possession, 
came thereon and prevented the first tenant from en- 
tering to take the bam away. This was held to be 
a conversion so as to support an action of trover 
against the landlord, (a) 

With respect to the particular cases in which the in what cases ; 
action of trover may be resorted to as a mode of ^xtmJT 
determining the right of property in fixtures, — it is 
only necessary to consider the general principles which 
govern this form of action, with reference to the in-^ 
terest of the plaintiff and the nature of the injury 
complained of. Thus, in the case of landlord and 
tenant, where certain mill machinery had been demised 
with the mill for a term, and the tenant himself, with- 
out permission of his landlord, severed the machinery 
from the mill, which was afterwards seized and sold 
under an execution against the tenant, it was holden 
that the property in the machinery instantly vested 
in the landlord, when separated by the wrongful act 
of the tenant ; and, therefore, that the landlord was 
entitled to bring trover for it against the purchaser, 
even during the continuance of the tenant's term, (b) 

So where a tenant a short time before his tenancy By landlord 

, against tenant 

expired, in taking away a dung heap belonging to forremoTing 
himself, dug into and took away a quantity of the 

(a) 4 A. & E. 884. See Longstoff' (b) Farrani v. Thompson^ 6 Bar. 

T. Meagoe, 2 Ad. & £. 166., as to & Aid. 826. 3 Staric. C, N.P. 131. 

what is not a conyersion. See also And see Berry v. Heard, ante, p. 300. 

Wood V. &mth, Cro. Jac. 129. 1 Price, 53. 
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virgin soil beneath, it was held at N. P. by Parke R 
that the landlord might maintain trover {or tresp, de 
bonis asp.) for the removal of the earth. His Lord- 
ship was of opinion that by such wrongful act the 
soil became, by operation of law, the personal property 
of the landlord ; and was so completely revested in him 
as to enable him to maintain such action, (a) 

Again, in the case of Weeton v. Woodcock (b), which 
has been already referred to for another point, and the 
facts of which case appear ant^^ p. 104, it was held that a 
landlord who had entered for a forfeiture of a lease 
(wherein was a proviso that the term should cease on 
the bankruptcy of the tenant), might recover in trover 
against the assignees of the tenant, who having, before 
the landlord's entry, taken possession under the bank- 
ruptcy, had afterwards and while in possession, 
removed and sold a trade fixture. 

But if fixtures are wrongfully severed and removed 
by a third party, the tenant has during the term a 
sufficient interest in them to entitle him to maintain 
trover ; and this, even although at the end of the term 
he may be bound by the terms of the demise to leave 
them for the use of the landlord, (c) 

And so, where a landlord under a distress for rent 
seized and severed certain fixtures and afterwards 
sold them, it was held that trover would lie by the 
tenant, and that the articles might be described in the 



(a) Higgon v. MorHmer, 6 Car. y. Walton, 4 M. & W. 409. 416. 
& P. 616. See also from tbis case that tlie 

(b) 7 M. & W. 14. reversioner may, during the term, 

(c) Boydell v. M^Michael, 1 C. maintain trover for fixtures after 
M. & R. 177. And see Hitchman thej are wrongfully removed. 
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declaration as "goods and chattels." For the landlord 
could not MTongfully distrain and sever the fixtures, 
and then take advantage of such wrong, and defend 
the distress by insisting that the plaintiff having (for 
the purposes of the action) tr^ted the things as 
goods and chattels, had thereby waived the illegality 
of the distress., (a) 

But upon these subjects the reader is referred to isaeoncurrent 
the remarks in the preceding division respecting the "^»i.^*' 
action of trespass. And as an action of trover may be 
supported whenever trespass de. bonis asportatis is 
maintainable, the observations which have been offered 
relative to the latter form of action, will sufficiently 
point out by and against whom an action of trover 
may be maintained for the tortious conversion of 
property after its severance from the realty. 

The action of trover, however, is in some respects 
a more extensive remedy than trespass, and is some- 
tunes a preferable mode of proceeding in the case of 
fixtures. For example, where a sheriff had illegally 
taken in execution a furnace fixed to the land, and sold 
and delivered it to a third person, it was held that 
trespass could not be maintained against the latter, 
because he came to the possession without any fault on 
his part. (6) It is presumed, however, that an action 
of trover would have been maintainable in this case ; 
at least after a demand and refusal, (^d) 

(a) Dalion v. WkUtem, 3 Q. B. (c) See a point aa to the form of 
961. • See also Twigg v. PottSy 1 the demand for fixtures, in CoU' 
C. M. k R. 89. grave v. Dica Santos, 2 Bar. & Cres. 

(b) 2 RoU. Ab. Tre8p.556. pi. 50. 77. See also Lomtaff v. Meagoe, 
Br. Ab. Tresp. pL48. Cro.Eliz. 374. 2 Ad. & £1. 166. stp. 303. 

16 Hen. 7. fol. 3. 21 Hen. 7. fol. 39. 
And see 9 Price, 287. 
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It will also frequently be foiand convenient in 
practice to adopt the action of trover, for the purpose 
of joining it with an action on the case in nature 
of waste, (a) 

According to the present rules of pleading, the 
general plea of Not Guilty, does not operate in denial 
of the plaintiff's title to the property : this question 
can now be raised only by a plea specially traversing 
it. (b) 



Aedona, ear 
€€niraehi, in 
respect of fix- 
tures* 



In what eases 
ipaiotainable. 



ACTIONS FOUNDED UPON CONTRACT. 

Fixtures frequently become the subject of an action 
in form ex contractu. For not only does the transfer 
and disposition of them arise, in general, out of the 
particular stipulations of parties, which can only be 
enforced in an action of this nature, but the right of 
property in them depends in numerous instances upon 
express or implied agreements by which the general 
law of fixtures is modified or controlled. 

Thus a tenant, by reason of the special terms of 
his lease, &c., may be restricted from removing articles 
which by the general law of fixtures he would be 
entitled to take away. So an injury committed by a 
tenant to things fixed to the freehold may, in some 
cases, be regarded as an untenantlike use of the de- 
mised property, which would amount to a breach of 



(a) As in Hitckman v. WaltoTi, 
4 M. & W. 409. In this case it 
was held, that the mortgagee of a 
lease was entitled to declare in case 
as reversioner, and to recover in 
trover against the assignee of the 
tenant (who had become bankrupt), 



for the removal of fixtures: and 
this, although by the terms of the 
lease, all the fixtures were to be 
left for the landlord at the end of 
the term. See the case, ante, p. 232. 
(b) Id,ib, 
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an implied contract under which the premises are held. 
And in like manner there are a variety of cases in 
which agreements are made between landlords and 
tenants, respecting the purchase and valuation of 
fixtures at the beginning or end of a lease, and for 
which an action in form ex contractu is the proper 
remedy. 

Again, where things fixed to the freehold have been 
tortiously removed and converted, the party in whom 
the property is vested may sometimes waive the tort 
in respect of the unlawful taking, and proceed for the 
value of the articles in an action of assumpsit. And 
it was upon this principle, that a compensation might 
be recovered in the case of waste conunitted by a 
testator in wrongfully severing articles affixed to the 
fireehold For, if it can be shown that the personal 
estate has thereby received any benefit, his executor 
will be answerable to that extent in an action for 
money had and received, (a) 

With respect to the form of declaring in cases of Pleadings, 
this nature, it is to be observed, that wherever it is to bed«iritli. 
necessary in pleading to describe property existing 
in a state of imion with the freehold, it ought not to 
be referred to in terms which are applicable to per- 
sonalty merely. Thus, the value of fixtures sold 
cannot be recovered under a count for " goods " sold 
and delivered. This point was so ruled by Lord Ellen- 
borough in the nisi prius case of Nutt v. BuUei\ (b) 
There, an outgoing tenant had left on the pre- 

(«) Hambfy v. Trott, Cowp. 371. {b) 5 Esp. N. P. C, 176. 
And see Cases and Opinions, vol. 2. 
p. 304. See now the provisions of 
the recent statute, ante, p. 276. 

X 2 
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Price of fix- mises certain fixtures, consisting of grates and other 

tupes not re- ^ ^ o o 

coverabie as for fixcd articlcs, which the defendant, the incoming 

ffoods solcL 

tenant, had agreed to take and pay for. The plain- 
tiff declared, in assumpsit, for ^^ goods sold and 
delivered;" and Lord Ellenborough held, that the 
price of the articles could not be recovered under this 
count, inasmuch as they did not come within the 
description of goods sold and delivered, being fixed 
to the freehold, and not a separate and undivided 
chattel. 

The same point was afterwards adjudged by the 
Court of Common Pleas, in the case of Lee v. Ris- 
don. (a) And on that occasion, Ch. J. Gibbs, in deli- 
vering judgment, observed, that although such things 
might originally have been goods and chattels, yet 
when affixed, they ceased to be so by becoming part 
of the freehold. And though it might be in the 
tenant's power to reduce them to the state of goods 
and chattels again, by severing them during the 
term, yet until they were severed, they were parts of 
the freehold. 

The importance of attending to the distinction 
taken in these cases, as arising out of the peculiar 
nature of fixtures prior to an actual severance, is 
further shown by the following decision. In an ac- 
tion of replevin, the declaration was for taking goods 
and chattels, to wit, a lime kiln. To an avowry for 
rent arrear, there was a plea in bar that the lime kiln 
was affixed to the freehold : and it was held, that 

(a) 7 Taunt. 188. 2 Marsh. 496. Michel, 13 East, 24«. Ham t. 
S. C. And see Salmon v. WatspJi, Baker^ 9 Ea^t, 215. 
4 Bay. Moore, 73. Knowles v. 
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the plea was inconsistent with the declaration, anil a 
departure in pleading. For the Court considered, 
that treating the lime kiln as a chattel would have 
been correct only if speaking of a moveable thing, as 
a portable oven for baking lime, (a) 

c 

The case of Pitt v. Shew (b) seems, perhaps, in 
some degree to militate against the above decisions. 
It was held in that case, that under the words " goods^ 
chattelsj and effectSj^^ the plaintiff might recover in 
trespass for the value of fixtures which had been 
illegally distrained and sold by the defendant. But 
it is probable that the fixtures there in dispute had 
been severed from the freehold before the sale by the 
defendant, (c) It is, however, td be observed, that 
Chief J. Abbott does not appear to have relied upon 
this circumstance as the ground of decision ; for he 
is reported to have stated as a reason for his judg- 
ment, that fixtures might be taken in execution under 
SL fieri faciaSy which contains similar words, (d) 

However, notwithstanding this decision, it will 
not be correct in ordinary cases, or where the 
circumstances are not in every respect similar, to 
describe the property as goods and chattels j unless 
the entire cause of action arises after a severance of 
the fixtures from the freehold. And no difficulty 

(a) Nihlet v. Smith, 4 T. R. 504. (d) And see 1 Bing. 6., where it 
And see DaUon v. Wkittem, 3 Q.B. was held that growing crops might, 
961. TwiggY.PoUs^l Cr,M. &,B.. under certain circumstances, be 
93. considered as falling under the de- 

(b) 4 Bar. & Aid. 206, ante, Ecription o£ goods find chattels. See 
pp. 240 — ^244. et seq. per Parke, B. in Marson v. Shorty 

(c) This view of the case is ap- 2 Scott, 249. 
proved by Parke, B. in HaUen v. 

Rvnder, post See also by the same 
judge, m Twigg v. Potts, ub. sup. 

X 3 
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will result in practice ftom this rule, because the 
pleader will, in every case of a contract executed, be 
safe if he adheres to the popular term of "fixtures." (a) 

Thus, in a late case, a tenant on entering a house 
purchased certain fixtures therehi, and afterwards 
erected others, all of which he was entitled to remove 
during the termj he agreed, at the request of his 
landlord, a few days before the expiration of his 
tenancy, to forbear to remove the fixtures, the land* 
lord agreeing to take them at a valuation. Accord- 
ingly, at the expiration of the term, he delivered up 
the house to the landlord leaving the fixtures on 
the premises, and the landlord took possession of 
them, together with the house ; on the following day 
the fixtures were valued by brokers on each side, and 
the valuation was signed. In an action of indebitatus 
assumpsit by the tenant for the price and value of 
^^JiciureSy^ bargained and sold, and sold and delivered, 
it was held that the action was maintainable in this 
form, although the fixtures were never severed from 
the fireehold. (ft) 

It may, perhaps, be useful to mention, that besides 
the proper description of fixtures ia pleading as 
above noticed, it is frequently necessary to distinguish 



(a) See Wiek v. Ho^son, 12 B. 
Moore, 218. 

Qi) HaUen v. Rwnder, 1 C. M. & 
R. 266. See also Mackintosh ▼. 
Trotter, 3 M. & W. 184. And with 
these compare the case of Sheen v. 
Ru^y cited above, p. 299. ; and 
Birch V. Daivsouy 2 Ad. & £. 57. 
See also per Parke, B. in Clark v. 
Bulwer, 11 M. & W. 251. In tiie 



principal case, Lord Lyndhurst, C JB • 
and Bajley, B. seem to draw a dis- 
tinction between cases where ibe 
action is brought by the owner of 
the inheritance, and by a tenant. 
Bayley, B. also observed, that the 
sale effects a sererance when the 
purchase is com^dete, but not be- 
fore. 
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the cases in which the plaiatiff ought to declare in 
a special count, and when a general count will be 
sufficient. Thus, where a party had agreed, as in the 
case last mentioned, to take fixtures at a valuation, 
and a valuation has accordingly been made, there is 
no necessity for resorting to a spedal form of de- 
daring. For it has been held, that the appraised 
value of fixtures may be recovered under the common 
count on the insimtU computassent ; the valuation of 
the appraisers being in effect an ascertaiament of 
the price by the parties themselves, (a) But, where 
there was an agreement between the plaintiff and the 
defendant, that the defendant should accept an as- 
signment of a lease from the plaintiff, and should 
also take the fixtures, &c., at a valuation, and the fix- 
tures were valued and possession given, but the lease 
was never assigned ; it was held, under Lord Ellen- 
borough's direction, that in this case, indebitatus 
assumpsit would not lie for the price of the fixtures, 
but that the plaintiff should have declared upon the 
special agreement, the contract being entire, (ft) 

In another case, where a contract was entered into 
" to buUd an engine for the sum of — L to be com- 
pleted and Jiwed by the middle or end of Decfimber,'' 
and it appeared that the different parts of the engine 
were constructed at the plaintifi^s manufactory, and 
sent in parts at different intervals to the defendant's 
colliery, a distance of twenty miles, where they were 
fixed piecemeal, and so made into an engine ; it was 
held that on the contract being executed, the price 

(a) Salmon v. Watson, 4 Bay. (b) Neal v. Vinej/, I Camp. 
Moore, 73. N. P. C. 471. 

X 4 
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agreed upon could not be recovered in indebitatus 
assumpsit " for the price and value of an engine, and 
other goods sold and delivered.^^ For " the engine 
was not contracted for to be delivered, or delivered 
. as an engine in its complete state, and afterwards 
affixed to the freehold;— there was no sale of it as 
an entire chattel, and delivery in that - character, — 
and therefore it could jiot be treated as an engine 
sold and delivered. Nor could the dijfferent parts of it 
which were used in the construction, and from time 
to time fixed to the freehold, and therefore became 
part of it, be deemed goods sold and delivered, for 
there was no contract for the sale of thenx as move- 
able goods. The proper form of count is in indebita- 
tics assumpsit^ for work, labour, and materials, or for 
erectmg and constructing an engme." (a) 

Where there was a written agreement to let apart- 
ments " at seventy-five guineas per annum : fixtures 
p,8 follows" (enumerating them), "the rent to com- 
mence at the time possession is taken." In assumpsit 
on this agreement for not giving , possession of the 
apartments, it was held that it was no variance that 
the declaration omitted to state that part of the 
agreement which referred to the fixtures. For the 
gravamen of the action was the not giving possession 
of the apartments, and the fixtures were not the sub- 
stance of the agreement, (b) 

(a) Clark v. Bidwer, 11 M. & W. (b) Ward v. Smitk, 11 Price, 19. 
243. And see CoUeril v. Apsey^ Vide Vaughan v. Hancock^ 16 
6 Taunt. 322. Tripp v. Armitagey L. J. R., C. P. 1. 
4 M. & W. 687., cited in the prin- 
cipal case. See also Pinner v. 
Artu^ 2 Cr. M. & R. 613. 
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It will not be necessary on the present occasion, to 
enter more minutely into the rules and forms of 
pleading in these cases ; because, except as regards 
the points already noticed, there does not appear to 
be any distinction between actions founded on 
contracts concerning fixtures, and such as relate to 
any other subject matter of agreement. 
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CHAPTER 11. 

OF OTHER LEGAL PROCEEDINGS IN RESPECT OF 

FIXTURES. 



Section 1. On the Exemption of Fixtures from Distress. 
Section 2. On taking Fixtures under Legal Process. 



Things an- 
nexed to the 
freehold not 
distndnable. 



Ground of the 
exemptuHL 



Section !• 
On the Exemption of Fixtures from Distress. 

It is an established rule of law, that things adhering 
to the freehold cannot be taken under a distress, 
whether for rent, services, fines, or duties, &c, (a) 
And this rule holds, not merely in respect of such 
things as become by annexation parcel of the in- 
heritance and are not afterwards severable, but it 
applies to fixtures of whatever nature or construc- 
tion, and whether put up for trade or for any other 
purpose. 

The reasons for this exemption are thus explained 
by Chief Baron Gilbert, {b) " A distress was an- 
^^ ciently no more than a pledge in the hands of the 
"lord, to compel the tenant to pay the service, or 

(a) Q^are^ as to a distress for (&) Gilb. Dist p. 34. 48. And 

poor^s rates, or other similar demands see the reasons assigned in Sitnpwit 

which are in the nature of ezecu* v. Hartopp, Willes, 514. ; and Pm 

tions 1^ See 1 Burr. 588. ▼. Shew, 4 Bar. & Aid. 207. 
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"perform the duty for which it was taken; and, 
"therefore, at common law, it could not be sold, 
"but like all other pawns or pledges, was to be 
"restored to the owner when the service or duty 
" was performed- (a) The nature of contracting by 
"pawns or pledges is, that upon payment of the 
"money for security whereof they were given, the 
" pawn or pledge ought to be restored to the owner 
" in the same plight and condition it was delivered." 
Afterwards, he observes, " whatever is part of the 
" freehold cannot be distrained ; for what is part of 
"the freehold cannot be severed from it without 
" detriment to the thing itself in the removal ; conse- 
" quently, that cannot be a pledge which cannot be 
" restored in statu quo to the owner. Besides, what 
" is fixed to the freehold is part of the thing demised ; 
" and the nature of the distress is not to resume part 
" of the thing itself for the rent, but only the inducta 
"^< iUata upon the soil or house." (ft) 

The rule upon this subject is mentioned in very 
early authorities. In the year book 21 H. 7. c. 13. 
the Court, in discussing the right of the heir to take 
furnaces, fixed tables, the covering of beds, &c., treat 
such things as being clearly exempt from distress; 
and a similar opinion is expressed in the year book 



(a) Upon the origin of the right 
of distress, and the principles by 
which it ought to be governed, see 
Pothier, Traite du Cantrat de 
Louage^ part 4. ch. 1. 

(b) What is subsequently erected 
is considered in law as part of the 
demised premises, and ia said to be 
potentially demised ; and therefore 



an action of waste would lie against 
a lessee for not repairing a house 
erected by himself on the demised 
land, and the writ might be in 
domihua dimisns. Lord Darof v. 
AikwUhy Hob. 234. Upon this 
subject, see 7 Taunt. 157. And see 
Serj. Hill's MS. note in Vin. Abr. 
Waste, £. Line. Inn. Lib. 
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Are absolutely 
privileged. 



So of things 

constructively 

annexed. 



Though re* 
moved for a 
temporary 
purpose. 



21 H. 7. 26. (a) And in conformity with these cases, 
Lord Coke lays it down generally, that fiimaces, 
cauldrons, or the like, fixed to the freehold, cannot 
be distrained- (b) Indeed, all the authorities concur 
in stating this principle to be a part of the common 
law. (c) 

And it is to be observed, that the privilege in these 
cases is absolute : for things fixed to the freehold 
cannot be distrained even although there is no other 
distress upon the premises. In this respect, there- 
fore the privilege is of a higher nature than that in 
favour of instruments of trade and agriculture ; for 
these are only partially exempted, and are liable to 
be taken when there is no other sufficient distress 
to be found, (d) 

The same principle, it may also be remarked, extends 
to things which are only constructively annexed to 
the freehold. For the doors and windows of a house 
hanring only upon hooks, and which are moveable, 
are not distrainable. And so of a millstone, which, 
though not annexed to the freehold, is yet essentially 
parcel of the mill, (e) 

And it is held, that even a temporary removal of 
such things for purposes of necessity, is not suf&cient 



(a) SeealsoBr.Ab.Chattel8,pI.7. 
Distress, pi. 29. 

(h) Co. Litt 47. b. 

(c) Vide 1 RolL Abr. Dist. H.46. 
Com. Dig. Dist. C. DaviesY.PaweU, 
Willes, 46. Simpson v. Hartopp, 
Willes, 614. Chrion v. Falkner, 
4 T. R. 667. 569. PUt v. Shew, 
4 B. & A. 206. And see as to a 
lime-kiln, Nibleit v. Smith, 4 T. R. 
504, That a replevin does not lie 



for things affixed to the fireehold, 
see Bac. Ab. Replevin, F. 

(d) Vide Simpson v. Hartopp^ 
Willes, 614. Gorton y. FgOaur, 
4 T. R. 669. 

(e) 14 Hen. 8. p. 26. Finch, Bk.2. 
p. 136. €aUe, 218. Charters, &<%, 
cannot be distrained ; for thej are 
not chattels in law. Br. Ab. Dist. 
29. Replevin, 34. Brownlow, 168. 
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to destroy the privilege. Thus, in the year book 
14 Hen. 8, p. 25., it was adjudged, that if a millstone 
is severed and lifted out of its place, in order to be 
picked, it is not distrainable ; for it still continues 
parcel of the mill, as it lies all the time on the other 
stone : and the removal is of necessity, and for the 
good of the commonwealth. (a) And it was further 
said, that it would be the same although the stone 
was detached and carried away for the purpose of 
picking, (ft) 

In the report of the last-mentioned case a qucere Smith's anrii 
is subjoined, whether the anvil of a smith would be trainable, 
free from distress. And Brooke, in his abridgement of 
the case, (Distress, pi. 23.) has the like qucere. 

Chief Baron Gilbert, in alluding to this question, 
states expressly, that the anvil would be protected ; 
for, he says, it is accounted part of the forge, though 
it be not actually fixed by nails to the shop. Lord 
Kenyon, however, referring to the same instance on a 
more modern occasion, appears to consider that the 
ancient authorities respecting the smith's anvil, pro- 
ceeded upon the ground of its being affixed to the 
freehold, (c) 

(a) And as to this, see Br. Ab. 567. And see Comjn*s Dig. Dis- 

Dist. pi. 23. Finch, vb. tup, 11 tress, C. ^o in JoUie kdA Broad^s 

Bep. 50. Gilb. Dist. 49. 6 Mod. case, 2 Rolle. 202, where it is said 

187. And Place v. Fagg^ 4 M. & that millstones and anvils cannot 

R. 277. be distrained, it is on the ground of 

(6) Bat if it is wholly severed and their being instruments of trade, 

removed from the mill, then it is not See Twigg v. PatU^ as reported 

part of the mill, and is distrainable. 3 Tyr. 969, where trespass was 

Finch, ub, sup. And so, if a man brought for seizing, under a distress 

has two millstones, and one only is for rent, fixtures, as anvils, beUows, 

in use, and the other lies by, not vices, &c. ; the point, however, was 

used. Willes, 516. not raised in this case. 

(e) Oarton v. Falkner, 4 T. R. 
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In a case before the Court of Exchequer (a), it was 
argued upon one occasion, that the rule above laid 
down, of chattels annexed to the freehold being pro- 
tected from distress, was not to be taken as a general 
rule, but was to be understood only of things which 
could not be restored to the owner in statu qw). And 
therefore, it was insisted that certain machinery put 
up in a factory by a tenant, which was fixed only by 
bolts and screws to the floor, might be distrained; 
because it could be removed and replaced without 
sustaining any injury whatever. But it was answered, 
that the instance of the nuUstone, above noticed, esta- 
blished a principle which admitted of no such ex- 
ception ; for, in that case, the . article might be taken 
away without detriment either to itself or the prin- 
cipal thing. The determination of the case ultimately 
proceeded upon a different ground, and the point 
was not noticed in the judgment of the Court. (6) 

And the strict rule of law, as it was laid down by 
the earlier authorities, has been adopted by the Court 
of Q. B. in a modem case. For it was there ex- 
pressly held that tenant's fixtures, viz. kitchen ranges, 
stoves, coppers, and grates, were not distrainable for 
rent. Moreover, the reason for the rule, as it has 
been above explained, was on that occasion declared 
by the Court to be the correct one. (c) 

(a) Dticft V JBrada^a, M*Cleland'8 895. And see Twigg ▼. PatU, in 

Rep. 217. ; 13 Prmce, 455. S. C. the Exc. 1 Cr. M. & R. 89. See 

(6) Seethertmarkof Lord Lynd- also Batim v. Whittem, 3 Q. B. 961.; 

hurst C. B., in Trappes v. Harter, where held, that if a landlord under 

2 C. & M. 177., as to a stocking a distress for rent severs fixtures 

frame screwed to the floor. and disposes of them, he b liable in 

(c) Darby v. Harris^ 1. Q. B. trover. 
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It may perhaps deserve to be mentioiied in this Growing com 

.. , distrainable. 

place, that the principles of the common law were so 

repugnant to any distress being levied upon the free* 

hold itself, that even fructus indtLstricUes^ as com^ 

grass, and other things growing upon the soil, could 

not be distrained, (a) This however was altered by 

the statute 11 G. 2. c. 19. s. 8., as between landlord 

and tenant. For by that statute, landlords are enabled 

to distrain com, grass, hops, &c., or other produce 

growing on the demised premises, for arrears of rent. 

The provisions, however, of this statute have received 

a strict construction. For it has been decided, that Nunery trees 

they apply only to produce of a similar nature to that aw^*'*'^*"" 

specified in the act : and, therefore, it was held that 

trees and shrubs growing in a nursery-ground remain 

as at common law, and are not distrainable. (6) 

Under this head, one further case may perhaps de- 
serve notice. It is in the instance of an action brought 
(under the statute 4 G. 2. c. 28.) against a tenant 
holding over premises which had been let to him, 
together with the use of a fixed steam-engine. A 
tenant took a room in a woollen factory togetheV with 
a supply of power by means of a shaft revolving in 
the room, and connected with a steam-engine be- 
longing to the landlord fixed up in another part of 
the mill. In an action for double value against the 
tenant for holding over the room, &c., it was held 
that in estimating such double value, the value of 
the power supplied from the engine was not to be 

(a) 5 Ed. 2. pi. 135. 18 Ed. 3. (h) 8 Taunt. 431. 2 Bay. M.491. 

4. 2 InBt. 82. 1 Roll. Abr. 666. 2 S. C. Ace. 8 Taunt 742. 3 Bay. 

Mod. 61. 4 Bar. & Aid. 208. M. 96. S. C. 
per Abbot, C. J. 
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included, althoagh both were let together and the 
rent was entire. In the course of the argument in 
this case, it was observed by Parke, B., that the 
question seemed to be, whether the amount claimed 
could be recovered in the shape of rent by dis- 
tress, (a) 

(a) Robiiuon ▼. Learoyd^ 7 M. & W. 48. 
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Section IL 
On seizing Fixtures under Legal Process. 

It seems to have been formerly considered that Fixtuwaaeif- 

'* ^ able under 

things annexed to the freehold were not liable to be proceaa. 
taken in execution, like the moveable g6ods and 
chattels of the debtor, (a) But this rule of law has 
given way to a more liberal construction in favour of 
creditors in modem times; and for their benefit, 
fixtures are now considered to be so far in the nature 
of personal chattels, that in certain cases they may be 
seized and removed under a writ of fieri fadas or other 
similar process. 

Thus it was holden, in Poolers case (6), that articles 
put up by a tenant in relation to his trade, and which 
he was entitled to remove at the end of his term, 
might be seized in execution by a sheriff under a 
fim facias. 

And although this decision related to trade uten- 
sils, and a distinction seems to have been taken by 
Lord Holt on this particular ground, yet it is now 
generally understood that the rule is the same with 
respect to other fixtures, whether put up for ornament 
or any other purpose, and that all are alike to be con- 

(a) 20 Hen. 7. 13. 21 Hen. 7. 26. of the defendant, and not a chattel 
I>ay y. Augthty Cro. Eliz. 374. real, or a thing affixed to the free- 
Owen, 70. S.C. And8eelRolI.Ab. hold. Com. Dig. Process, D. 6. 
Execution, 891 . Com. Dig. Exe- Vin. Abr. Attach. B. C. 2 Inst. 254. 
cation, C. 4. Process, D. 6. Gilb. (5) 1 Salk. 368. 1 Brod. & Bing. 
Exec. 19. Under the writ of st- 512. And see ByaU v. RoOe, I Atk. 
tachment in real actions, the sheriff 170. 176. 
could only take the moveable goods 

Y 
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sidered as goods and chattels for the benefit of ex- 
ecution creditors, (a) 

It is not, however, decided by any of the cases that 
all articles and erections of whatever magnitude and 
construction, if put up by a tenant for trade or other 
privileged object, are liable to be seized in execution. 
Indeed, in the case of Steward v. Lombe (6), Mr. 
Justice Burrough expressed himself of opinion, that 
such a structure as the mill which was then the sub- 
ject of dispute, and which has been described in a 
former part of this work, could not be taken in ex- 
ecution, although it might be erected by, and was 
in the possession of, a tenant. 

But not things And it is to be observed, that it is only in the 

severable by , •' ^ 

▼irtue of peculiar case of fixtures that the law regards things 

attached to the realty as personal chattels in favour of 
creditors. For the same privilege does not exist in 
respect of articles which are removable under powers 
appendant to estates, or by virtue of the private agree- 
ment of parties. And therefore, it was observed by 
Lord Holt, in Poole's case above cited, that there was 
a difierence between a common tenant and a tenant 
for years without impeachment of waste; for in the 
latter case, he said, that the sheriff^ could not cut down 
and sell, though the tenant himself might. 



(a) So ruled in Place y. Foggy In the case of il^Zen v. .^1/Zeii, Meeely 

4 M. & R. 277. And see R. v. 112., it seems admitted in argument, 

Toppings M^Gl. & T. 544. See that marble cliimnej-pieces and 

also 5 Bar. & Aid. 625. 1 Stark, glasses are ornaments eyeiy daj 

N. F. G. 43. 4 Bar. & Ald.207./>6r taken down by tenants, and also 

Abbot Ch. J. ; and per Parke B. in upon executions. 

MiruhaU v. Lloyd, 2 M. & W. 459. (h) 1 Brod. & Bang. 506. 



powers^ && 
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Moreover, it has been held that a sheriff is not Nor under pro- 
cess ag 

the ovr 
111 fee. 



allowed to take in execution artides which have been tiie owner 



set up by the owner in fee upon his own freehold. In 
the case of Wynn v. Inglehy (a), a sheriff had, under 
a writ ai fieri facias^ seized certain fixed articles, con-* 
aisting of set pots j ovens and ranges ; and it appeared 
that the house to which they were attached was the 
freehold of the person against whom the writ issued. 
The Court of King's Bench determined, that the 
articles in question were not liable to be seized in 
execution. And they said that the freehold belonging 
to the party made it different from other cases, and 
that, as against him, the articles could not be taken 
as goods and chattels. 

So, also, in the above-mentioned case of Steward v. 
Lombe^ where a person seized in fee of land with a 
windmiU erected thereon, mortgaged the land and 
mill, it was holden that the miU could not be taken 
in execution by a creditor of the mortgagor, although 
he continued in possession after the mortgage. The 
Court indeed in this case confined their attention 
principally to another point : but Mr. Justice Rich- 
ardson seemed to think that there might have been 
a difference if the mortgagor had, as tenant for years, 
erected the mill. 

The same point was again ruled in the more recent whether eie- 
case of Place v. Fagg. (b) Nevertheless it does not seinbie. 
appear to be satisfactorily established by any of these 
cases that articles erected by the owner of the free- 
hold can in no instance whatever be taken in execu- 

(a) 5 Bar. & Aid. 625. per Baylej B. in HaUen v. Bmder^ 

(b) 4 M^. & By. 277. See also 1 Cr. M. & B. 266. ; 3 Tjr. 960. 

Y 2 
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tion by virtue of a writ oi fieri facias. The judgment 
of the Court in the case of Wynn v. Ingleby^ has indeed 
been supposed to have decided this point. Bat it is 
observable, that the Court in that case, as well as in 
the case last referred to, assumed that the property 
in question would descend to the heir as an essential 
part of the freehold, and would not pass as personalty 
to the executors. The decisions, therefore, cannot 
perhaps be regarded as authorities for the exemption 
generally of fixtures which tenants for life, in tail, 
or even in fee, may set up, and which their executors 
would be entitled to, as partaking of the nature of 
personalty, (a) 

It remains only to observe, in respect of another 
class of fixed articles, viz. those which are demised 
to a tenant together with the premises to which they 
are attached (as in the case of a brewery, &c. leased 
with the plant and machinery), that the sheriff is au- 
thorized to seize and convey the lessee's interest in 
the fixed property, of whatever nature it may be ; 
although he cannot sell the articles as divided chattels 
in separation from the freehold. (6) 

But if a tenant has wrongfully severed things which 
have been demised to him together with the pre- 

(a) Growing crops, which are it may be useful, in determining^ 

fructiu industriales^ and go to the questions of this descriptaon, to 

executor, are seizable in execution inquire into the nature of die power 

aagoodsandchatteb, Gilb.Exec. 19. under which the party hiins^ 

1 Salk. 368. 2 Brod. & Bing. 368. might remove the articles in ques- 

per Richardson J. As to which see tion. As to the distinctions upon 

Evans ▼. Roberis, 5 B. & C. 835. 841 . this subject, see ante, Part I. CL m. 

Exp. King, 1 Mont. D. & D. 129. s. 3. 

As the right of seizing things at- (b) Bee Byally.Rolle^l A^A6S. 

tached to the realty seems to be etseq. Wentw. Off. Ex. 61.; citing 

closely connected with the right of Austin's case. See also Oordtm t. 

removal under the law of fixtures, Harpw^ 7 T. R. 11, 12. 
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mises, in this case the sheriff cannot afterwards take 
them under an execution against the tenant ; because 
the property when reduced into a chattel state, im- 
mediately vests in the landlord, even during the con- 
tinuance of the tenant's term, (a) 

Where a sheriff has taken fixtures in execution when sheriff . 

bound to sell 

together with a lease of the premises to which they fixtures sepa. 
are attached, and is authorized to sever them from "* ^' 
the freehold to satisfy the writ, he is bound to sell 
the fixtures separately, if he cannot find a purchaser 
for the whole, (b) 

It has been held that fixtures demised with a paper Not under an 
mill, and used by the tenant in the manufacture of duties, under 
paper, are not liable to be seized under an extent for 
duties to the crown, as " utensils " for the making of 
paper, within the meaning of that term as used in the 
Stat. 34 G. 3. c. 20. s. 27. (c) 

(a) FarrantY. Thompson, 5 Bar. (b) Barnard v. Leigh^ 1 Stark. 
k Aid. 826. N. P. C. 43. 

(c) AU. Oen. ▼. Gibbs, 3 Y. & J. 
333. 
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CHAPTEE IIL 

OF GBIHINAL LAW IN ITS APPLICATION TO PBOPEBTT 
AFFIXEP TO THB FREEHOLD : WHEREIN OF DEODANB& 



Fiztares not 
the subject of 
larceuy, at 
common law* 



Fixtures are not the subject of larceny at common 
law. For to constitute larceny there must be a fe- 
lonious taking and carrying away the personal goods 
of another (a) ; and fixtures, by reason of their ad- 
herence to the freehold, cannot be regarded as per- 
sonal goods. 

Accordingly, in the case of Lee v. JRisdon{b\ 
Chief Justice Gibbs, referring to this species of pro- 
perty, says — "felony cannot be committed of these 
" things ; for if a thief severs a copper, and instantly 
" carries it ofi^, it is no felony at common law." And 
he then adds, " if, indeed, he lets it remain after it is 
" severed any time, then the removal of it becomes a 
^\ felony, if he comes back and takes it ; and so of a 
" tree which has been some time severed." {c) 

This principle, that the taking of property fixed to 
the freehold, even though done animo furandi^ does 



(a) Vid^ Bract. Lib. iii. c. 32. 
3 Inst. 107. 

(6) 7 Taunt 190. And see per 
Baylej J. 2 Bar. & Gres. 80. 

(c) So, if a man cut and carry 
away com at the same lime, it is 
trespass only and not felony, because 
it is but one act ; but if he cut it 
and lay it by, and carry it away 



afterwards, it is felony. Per Hale 
Ch. J. 1 Mod. 80. But in all these 
cases, a slight interval between the 
severance and removal will make 
the act a felony. That dung spread 
upon land is not the subject of 
felony, see Aleyn. 31. And see 
aMti, p. 156. 
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not amount to felony unless an interval elapses between 
the severance and removal, has been recognized 
by all the writers upon criminal law. (a) It is thus 
explained by Sir William Blackstone in his Commen- 
taries. (6) " Lands, tenements and hereditaments, 
(either corporeal or incorporeal) cannot in their na- 
tut^ be taken and carried away. And of things 
likewise that adhere to the freehold, as com, grass, 
trees, and the like, or lead upon a house, no lar- 
ceny could be committed by the rules of the com- 
mon law ; but the severance of them was, and in 
many things is still, merely a trespass ; which de* 
pended on a subtlety in the legal notions of our 
ancestors. These things were parcel of the real 
estate; and therefore, while they continued so, 
could not by any possibility be the subject of theft, 
being absolutely fixed and immovable. And if 
they were severed by violence so as to be changed 
into moveables, and at the same time by one and 
the same continued act, carried off by the person 
who severed them, they could never be said to be 
taken from the proprietor, in this their newly- 
acquired state of mobility, (which is essential to the 
nature of larceny,) being never, as such, in the 
actual or constructive possession of any one, but 
of him who committed the trespass. He could 
not in strictness be said to have taken what at 
that time were the personal goods of another, 
since the very act of taking was what turned them 
into personal goods." 

(a) V5Mfe8ln8t. 109. Hale'aP.C. 22. Aleyn. 83. Palm. 327. Str. 
510. Hawk. Bk. 1. ch. 33. 8.21. 1134. Leach, C. C. 587. 
East, P. C. 587* And see Freem. (b) VoL iv. p. 232. 

T 4 
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Fixtures not 
considered a 
part of the 
freehold, m 
favorem vita. 



Legislative 
provisions in 
respect of 
fixtures, &e. 



The reasoning contained in this passage may not, 
perhaps, be deemed very satisfactory at the present 
day. (a) The rule itself, however, must be understood 
as the established rule of common law; and it is 
applicable to every species of property annexed to 
land, except in certain cases which have since been 
made the subject of express legislative provision. 

But the principle that fixtures are to be deemed 
parcel of the freehold, seems to have been relaxed in 
cases where it would operate to the prejudice of a 
prisoner. For it has been doubted whether a press 
or cupboard, let into the walls of a house, is to be so 
far deemed a part of the house, as to make the 
breaking it open to be burglary, or an offence within 
the statutes relating to house-breaking. Sir Mich. 
Foster is of opinion that it ought not; and he 
thinks, that in capital cases, such fixtures which 
merely supply the place of chests and other ordinary 
utensils of household furniture, should, in favorem 
vitcBj be considered in no other light than as mere 
moveables, partaking of the nature of those utensils, 
and adapted to the same use. (6) 

There are, however, certain cases in which the 
legislature has at different periods interfered to afford 
protection to property fixed to the freehold, where, 
from its nature, it would be particularly exposed to 
theft or injury. The earlier enactments made with this 
view have been wholly repealed ; and other provisions, 

(a) GoncenuDg the reasonableness (b) Fost C. C. 109. And see 

of this rule of Criminal Law, see Hale, P. C. Vol. i. p. 555» VoL ii. 

Hobbes* Dialogue between a Fhilo- 355. 358. East, P.C. 439. Keljnge, 

sopherand Student. Hobbes* Tracts, 59. 69. 
voLii. p. 118. 
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having the same general object, but of a more compre- 
hensive nature, have been introduced by the Larcency 
act, 7 & 8 Geo. 4. c. 29., and by other statutes passed 
at the same period. 

By s. 44. of that statute, to steal, or rip, cut, or steding fixed 
break with intent to steal, any glass or woodwork p'^p*^' 
belonging to any building whatsover(a), or any lead, 
iron, copper, brass, or other metal, or any utensil 
or fixture, whether made of metal or other material, 
respectively fixed to any building (b) ; or any thing 
made of metal fixed in any land, being private 
property, or for a fence to any dwelling-house, 
garden, or area, or in any square, street, or other 
place dedicated to public use or ornament (c), is 
made felony, and is punishable as directed in the 
act. (d) 

(a) What is a building within the above specified were the 4 G. 2. c. 

act, see R.y. Worral, 7 Car. & P. 82., and 21 G. 3. c. 68.; and as these 

516. were, in many respect-s, similar in 

(6) See R. y. Ooock, 8 Car. & P. terms with the recent statute, the 

293. An indictment for stealing a cases which have been decided to 

copper pipe fixed to the dwelling- be within them may be nsefiilly 

iioiise of A. & B., is not supported bj consulted in questions on the latter 

proofof stealing a pipe fixed to two statute. For these decisions, see 

rooms, of which A. & B. are separate HickmcaCs case, 1 Leach, C. C. 318. 

tenants in the same house, 1 Mood. Bex y. Parker^ 1 Leach, C. C. 320. 

C. C. 418. in noHs, Semar^s case, 1 Leach, 

(e) That a churchyard is a place C. C. 496. And see Rex y. Richards^ 

dedicated to public use, so that and Rex y. Norrie^ Russell and 

stealing brass fixed to a tombstone Ryan's C. C. 28. 69. In Hedge^e 

therein is within the statute, see i2. case, 1 Leach, 201., it was held 

V. BUck, 4 Car. & P. 377. See also that window-sashes, which were 

Reece*s case, 2 Russ. by Greayes, neither hung nor beaded in the 

65.; and a similar decision in frames, but only fastened to the 

Jone8*s case, 2 Russ. by Greayes, frames by laths nailed across, were 

66. not fixed to the freehold. But the 

{d) The repealed statutes which late statute appears to comprehend 

referred to certain of the ofiences ail cases of this description. 
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Stealing fix- Bv 8. 45. it is Dttode felony for tenants, &c., to 

tures let with "^ J f i 

house, &c. steal any fixtures let to be used with any house or 

lodging, 

b*"te^^ilit ^y ®* ^^' ^^^ following sections, it is made felony 
*«• in certain cases to steal, cut, &c. with intent to steal, 

growing trees, shrubs, fruit, plants, vegetable produc- 
tions (a), cultivated roots, &c. In certain, however, 
of the like cases the offence is made punishable on 
summary conviction. 

Fences, gates, And by s. 40. of the samc act, provision is made 

cfcc* 

against the offences of stealing, cutting, breaking or 
throwing down with intent to steal, any part of any 
live or dead fence, or any wooden post, pale, or rail, 
&c., or any stile or gate, &c. 

Ores, coals, &c., Again, by s. 37., the stealing the ores of any metal, 

from mines. © ^ o n •"LJo'jij 

&c.; or coals, &c., from any mine, bed, &c., is declared 
to be felony. (6) 

Malicious in. lu like manner with respect to malicious injuries 
t^^ &c. * committed to fixtures, or to private property of a 

like description, provision is made by the stat. 7 & 8 
G. 4. c. 30. For by s. 3. of that statute, the mali- 
ciously cutting, &c., or damaging silk and other 
articles (as specified) in the loom, or on any machine 
or engine, &c. ; or cutting, &c., any loom, frame, 
machine, engine, &c.; or any implement, whether 
fixed or moveable, employed in manufacturing the 
above goods, is declared to be felony. 

(a) The words «' plant or yege« y. Wehb^ 1 Mood. C. G. 4Sl. The 

table production *' in the 42d sect, of stat. 2 & 8 Vict. c. 58. s. 10. pro- 

the St. 7 & 8 G. 4. c. 29., do not vides specially for the case of mines 

include young fruit trees. Hodges^ % in Cornwall, and the taking away 

case, M. & M. 341. of the ore and minerals thcrefroni 

(h) For a decision on this section by the workmen^ 
of the act respecting mines, see jR. 
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Also by s. 4. it is made felony unlawfully and To machinery, 
maliciously to cut, break, or destroy, &c., any thresh- *"' 
ing machLe, or any i^achine or engine, whether 
fixed or moveable, employed in any manufacture 
whatever, (except such as are provided for in the 
foregoing section), (a) 

Again, by s. 7. of the same statute, provision is in mines, 
made against the like mischief committed in mines ; 
and it is thereby made felony maliciously to pull 
down or destroy, or damage with intent, &c., any 
steam engine or other engine for working, &c. mines ; 
OP any staith, building or erection used, &c. in a 
mine (6); or any bridge, waggon- way, or trunk for 
conveying minerals from a mine. 

So, with regard to offences committed against pro- injuries to 
perty of this nature by riotous assemblies of persons : — b^otous' 
By the statute 7 & 8 G. 4. c. 30. s. 8. the de- ^"^^^'^ 
molishing or pulling down by persons riotously as- 
sembled, of mills, &c. or any machinery, whether fixed 
or moveable (c), employed in any manufacture (c?); 

(a) The destruction of a part of intended bj that act were such 

a threshing machine which has been powerful engines connected with 

taken to (pieces and separated, is the soil, as are analogous to erections 

within the statute R, ▼. Mackarellj or buildings. And therefore a 

4 Car. & P. 448. And see further frame for manufacturing lace^work, 

upon the construction of this statute, fixed to the floor for the mere pur- 

B. y. Bartiett, and R. v. Chub^ 2 pose of keeping it steady, and re- 

Dea. C. L. 1517. ; i2. v. West, id. movable from one part of the room 

1518., R, y. Fidler^, 4 Car. & P. to another, was held not to be 

449. wiihin that statute. Orgell y. Smiihj 

(h) What is an erection used in 6 M. & S. 182. The determination 

conducting the business of a mine, whether the machinery destroyed 

see Reg. y. WhiUinghamy 9 Car. & was part of the works belonging to 

P. 284. And for other points upon the mill, or was independent of it, 

the Stat, see S. C, & R. y. Narrit, 9 was held to be a question for the 

Car. & P. 241. decision of the jury. 1 Price, 343. 

(c) Under a previous statute (J)ByBtatute2& 3 Will. 4.0.72. 

against this offence (52 G. 3. c. 130.), the provisions of this statute are 

it was decided that the engines extended to threshing machines. 
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or any steam engine or other en^e for mines ; or 
any bridge, waggon-way, or trunk for conveying 
minerals from mines, as in the act specified, is de- 
clared to be a capital felony, (a) 

^^™^tiie ^y ®*^*' 7 & 8 G. 4. c. 31. a remedy is given 

hundred. against the hundred for injuries of this description, (b) 



DEODAimS. 

The peculiar nature which personal chattels acquire 
by reason of their annexation to the realty, gave 
rise formerly to some nice questions connected with 
the subject of deodands. And although this carious 
branch of law may, perhaps, henceforth be rather 
matter of study for the antiquarian than the practical 
lawyer (since deodands have recently been entirely 
abolished by the legislature) (c), still it seems proper 
not to pass wholly unnoticed the few striking cases 
upon this subject which are to be found in the books ; 
inasmuch as they throw a light on the principles 
Out of which the general law of fixtures has grown 
up, and serve to explain the nature of this species 
of property in its strict relation to land. 

The ancient authorities laid it down, that if, in 



(a) The panishment for these any tree, shrub, or seat in any 
offences is altered bj statute 4 & 5 public walk, park, or garden, com* 
Vict c. 56. 8. 2., explained bj 6 & 7 mitted within the limits of tbe 
Vict. c. 10. metropolitan police districts. And 

(b) Bj the Police act,2 &3 Vict, in c. 71. §. 38. of 2 & 3 Vict, there 
c. 47., penalty on summary convic- is a provision for wilful damage to 
tion is awarded in the case of wilful premises and furniture by tenanta^ 
damage to any part of a building &c. within the same limits. 

in any thoroughfare or public place, (c) See the statute 9 & 10 Vict 

or to any wall, fence, &C., or any c 62. 
fixture or appendage thereto ; or to 
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case of misadyentare, the death of a man was oc^ 
casioned by means of a thing affixed to the freehold, 
it was liable to be forfeited to the king as a deodand 
in the same manner as any moveable chattel. But, No deodand of 

• •• •T-i things affixed. 

according to later opinions, it was considered that 
there could not be a deodand in such a case, unless 
the thing was actually separated from the freehold 
before the accident happened. 

Thus, in the Axminster parish case (a), a man AsabeUiaa 
ringing a beU in a church was drawn up and strangled ^^"^ 
by the rope. Two justices, Hide Ch. J. and Wind- 
him J., were of opinion, that the beU was not for- 
feited, because parcel of the freehold ; but the other 
two justices, semb. contra. (6) The case was adjourned, 
and was not afterwards moved, (c) 

However, in the discussion of this case, it was a door 
s^d, that if a door or gate is forced, per vim ventiy 



gate. 



(a) 1 Sid. 207. 1 Lev. 136. S. C. where any Christian man came to 

1 Keb. 723. 745. S. C. Sir T. Ray, a violent end without the fault of 

97. S. P. and seems to be S. C. any reasonable creature ; which 

AndaeeRexY.Wheeler^SMod.W. thing so given to Grod was to be 

per Boll. Gh. J. See also Norffy, sold and distributed to the poor by 

Caudra^y Dyer, fol. 78. in notis, the king^s almoner, for an expiation 

(5) In Woodward v. Maekpeth^ for that dreadful event." FUta 

Comb. 132, it is said that church bells says, the price is to be distributed 

are chattels not fixed to the freehold, to the poor for the soul of the kingi 

though the frames are. See 1 Salk. his ancestors, and all faithful people 

164. ;aii/e, 205. in no/if. If a person departed this life. Lib. L c. 25. 

hang a bell in the steeple, it becomes Otiier ancient authorities consider 

church property. 2 Salk. 571. it a payment for the purchase of 

(c) Another argument urged propitiatory masses for the soul of 

against the forfeiture in the Ax' the deceased^ and, therefore, origi- 

mmtter case, was that the bell had nally, belonging to the church, 

ah-eady been dedicated to God. though afterwards vested in the 

ThLi argument is founded on the king as a forfeiture. 2 Inst. 281. 

ezpUnation given of a deodand by While others again state it to belong 

wme of the old writers ; viz., ^ a to the crown by conunon right, to 

thing given or rather forfeited to be distributed in pious uses. 
God for the pacification of his wrath, 
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The sail of a 
windmilL 



A millstone, 



A tree. 



5!eeMf, if the 
thing is first 
seTered. 



Asa bell or 

millstone 

fidling. 



Or a jack- 
weight 



Or earth 
falling. 



against a man and kills him, that it shall not be 
deodand. Quodfvit concessum per Cur. (a) 

In like manner, it is said to have been held by 
Clench and Fenner^ justices, that the sail of a wind- 
mill, which causes a death by striking against a man, 
cannot be a deodand. (b) And Clench J. held, that 
the linen of the sail was liable to forfeiture ; which 
Fenner denied, because it participated of the nature 
of the sail itself. 

So, according to a more modem case, a millstone, 
or the wheel of a forge or mill, which occasions a 
death, cannot be accounted a deodand. (c) 

And so a tree, not severed, but which is blown by 
the wind against another, (d) 

On the other hand, if the thing was severed from 
the freehold before causing the death, then it was 
liable to forfeiture. 

Thus if a bell fell from a steeple, or a millstone 
fell from the mill, and killed any one its descent, 
then it would have been forfeited as a deodand; 
because it was a chattel from the moment of its 
severance, (d) 

And so if a jack- weight feU and killed a man, the 
weight would be forfeited, but not the jack which 
moved it. (^) 

And in like manner, if a mass of earth was 

(g) 2 Rolle, 23. Hampstead. See also Finch. B. 3. 

(a) 1 Sid. 207. c. 18. 

(b) 6 Mod. 187. Sir T. Raj, 97. (e) 1 Sid. 207. And see 1 Salk. 
3 Inst. 57. Eeb. 745. See 1 Salk. 220. Hale's P. C. 420. Cowell's 
220*. per Pollexfen Ch. J., in the Diet. UL Deodand. 

Case of the Lord of the Manor of (d) 1 Keb. 723. Sir T. Ray, 97 

(<f) 1 Sid. 207. org. 



Ortrem 
cut, &c. 
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separated from the soil and in falling crushed a 
man. (g) 

So, if one in felling a tree gave notice to the by- 
standers, but nevertheless the tree in its fall killed 
one, the tree was forfeited, (a) 

And so, where a tree was blown against another, 
and a branch of the latter was thereby broken off, 
and in falling killed a man, it was said that there 
should be a deodand of the branch. And, according 
to some authorities, both the tree and the branch 
should be forfeited. (J) 

The above instances will suffice to show the strict 
application of the general principle of the common 
law to the subject of deodands. Should the reader 
be desirous of pursuing the subject further, he is 
referred to the following authorities, where will be 
found some curious points and distinctions arising 
out of the pecuKar character of things connected 
with the realty. Bract. Lib. iii. tract. 2. cap. 5. 
Britt. cap. 17. West's Symb. Indict, s. 49. Staund. 
Cor. Lib. i. c. 12. Coke's Copyholder, 46, 47. Nels. 
Lex Man. Tit Deodand, 96. For more modem au- 
thorities, he may consult 1 Hale, P. C. 420. 1 Hawk. 
C.26. Com. Dig. Waife,E.2. 2 Bac. Ab. 393. 7 
Yin. Ab. 535. Fost. on Homicide, Disc. 11. ch. 1. 

(d) 1 Sid. 207. 1 Eeb. 745. were deodand. R^. y. Brownbw^ 
(a) Coke*8 Copyholder, 45. 11 Ad. & E. 119. Bj the statutes 
\b) Staundf. Lib. i. c. 12. In a & 4 W. 4. c. 99. a. 29. et seq, pro- 
late case, where a death was coca- vision was made for the more ef- 
sioned bj the explosion of a steam fectually leyying of deodands bj 
engine boiler, a question was made the Crown, 
whether both engine and boiler 
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COHTAIKIKO 

▲ SCrMMABY OF PRACTICAL RULES AKD DIRBCTtOKS RELATING TO 
FIXTURES BETWEEN LANDLORD AND TENANT. 



NaL 

General Rule$ respecting Fixtures between Landhrd and 
Tenant ; painting out what Fixtures a Tenant majf take 
esway ; the Time within which they must be removed, ^c. ^c. 

L A TENANT may take away certain things which he has 
himself affixed to the premises for the purposes of his trade 
and manufacture. 

This rule may be illustrated by the following examples, 
which are to be met with in decided cases. 

Vessels and utensils of trade, such as furnaces, coppers, 
brewing vessels, fixed vats, salt-pans, tables, partitionB, and 
the like. (1 Salk. 368. 3 AtL 13. Amb. 113. 1 Hen. 
Black. 259. 3 East, 56. BuL N. P. 34. 6 Bing. N. C. 
439.) 

Machinery in breweries, collieries, mills, &c.; as steam- 
engines, cyder-mills, and the like. (3 Atk. 12. Amb. 114. 
BuL N. P. 34. 3 East, 53. 3 Esp. N. P. C. 11. 2 Bar. 
& Aid. 165.) 

Also certain buildings for trade, such as a Tarnish house ; 
at least if they are built on plates laid on brick-work. (2 
East, 88.) See post, p. 345. 

And so, sheds or buildings called Dutch Bams, formed 
of uprights rising from a foundation of brick-work. (3 Esp. 
N. P. C. II. ; but see 8 East, p. 47. 55. 56.) 

z 2 
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B7 reference to these particular instances, the tenant muBt 
be guided as to his right to remove the ordinary articles 
which he puts up in the course of his trade, (a) 

But it has not been established in the courts of law that a 
tenant may remove svbstantial and extensive additions to the 
premises^ although he may have built them exclusively for 
the convenience of his trade : such as lime-kilns^ pottery or 
brick-kiluB ; wind or water-mills (b) ; or work-shops, store- 
houses, and other buildings of that description. Nor, indeed, 
is it satisfactorily laid down, that trade erections even of a 
less substantial nature than these, are in all cases removable 
by a tenant Cases, therefore, of this description, will be 
subject to considerable doubt, whenever the removal of the 
property would much deteriorate the freehold to which it is 
attached; or where the structure and substance of the thing 
itself will be destroyed in taking it away. (12 CL & Fin. 
312.) 

In questions respecting the right to remove erections of tUs 
description, the reader must refer to the observations in the 
concluding part of the first Section of Chap. 11. Part L 

If, however, a building is merely an accessary to the prin- 
cipal thing, such as an engine-house built to protect a re- 
movable steam-engine ; in such a case it s^ms the tenant 
would be allowed to remove the accessorial building. (3 Atk. 
12. 3 E. 55.) 

II. Besides trade-fixtures, a tenant may also remove certain 
fixtures which he has put up at his own expense /br the oma* 
ment andfumiture of his home. 

• 

(a) The following maj be cited among the nnmerouB examples of 
erections which ordinarilj occur in practice, and which seem to be of 
the nature of trade-fixtures : the plant of a brewer, distiller, &c. ; pumps, 
engines^ cisterns, cranes, forges, presses, &c.; shop-fittinga, snch as 
counters, desks, drawers, shelves, partitions, glass-fronts, gas-pipes, &c. , 
iron safes, closets or repositories ; reservoirs ; with other things of the 
same description, as usuall j erected in manufactories, shops, or ware- 
houses, for die convenience of trade. 

(5) With respect to kilns, see 4 T. R. 504. 2 Bar. and Cress. 606. 
As to windmills, see 4 Leon. 241. 6 T. R. 377. « T. R. 377. 1 BroA ft 
Ring. 506. 1 B. & Ad. 161. 4 Ad. & E. 884. 
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And under this class of fixtures, certain artdcles are com- 
prehended which; are not strictly of an omanieintal nature, but 
which are set up bj the tenant for ordinary domestic use and 
convenience* 

Of the first class, the following examples are .found in the 
authorities : — 

Hangings, tapestry, and pier-glasses, nailed to the walls or 
pannels of a house; and even, as it is said, where they are 
put up in lieu of wainscot; marble, or other ornamental 
chimney-pieces ; wooden . cornices ; marble slabs ; window- 
blinds ; wainscot fixed to the walls by screws, and the like. 
(2 Freem, 249. Moseley, 112. 1 P. Wms. 94. Str. 1141. 
3 Atk. 12. Amb. 113. 1 Hen. Blac. 260. 2 Saund. 259, 
n. 11. 3 East, 53. 7 Taunt. 191. 2 Brod. & Bing. 58. 

1 Bar. & Cres. 77. 7 Car. & P. 385. 2 Ad. & E. 37.) 
3 Ad. & E. 75. (a) 

But articles of this description can be removed only where 
they are so attached to the premises, as not to have become 
part of the substance and fabric of the house. For it appears 
that a tenant cannot remove an article, though put up for <, 
ornament, if he has so substantially united it to the house, 
that it would materially impair the freehold by removing it. 
So neither will he be allowed to take away erections which 
may be considered as permanent additions or improvements 
to the estate. The right of removal in each case must depend 
on its own particular circumstances. (3 Esp. C.N. P. 11. 

2 Br. & B. 58.) 

Thus it has been held, that he is not entitled to pull down 
a conservatory built on a brick foimdation, and which is inti- 
mately connected with the dwelling-house. (2 Brod & Bing, 
54. 4 B. Moore, 440. 2 Stark. N. P. C. 403. 16 Law 
J. R. Exc. 61.) 



(a) As to chimney-pieces and wainscots, see tlie notes, pp. S6. 87. 
Some of the cases referred to were not decided between landlord and 
tenant ; but it has been shown, in the former part of the treatise, that 
^7 may be coxisidered authorities as between the^e parties. 

z3 
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Nor even a pinerj ereeted on briekwoik^ akhough buih 
in a garden and detached from the house itself. (Id. ibid.) 
And see the same oases as to a yesanda. 

Nor brick-pillars built on a dairy floor to hold the paii& 
(7 Car. & P. »8.) 

With respect to the second class of fixtures, viz. those put 
top by a tenant fw ordinary me and amwemeneey the following 
articles may be enumerated ; and they are the only ingtanow 
to be met with in llie legal awthoritiea: — 

Grates, ranges, and stoves fixed in brickwork ; iron backs 
to chimnies ; beds fastened to the ceiling ; bookcases ; beDs ; 
fixed tables; furnaces, coppers; pumps; iron-fences and 
hurdles ; mash-tubs, and water-tubs fixed ; cofiee-mills, malt- 
mills, &c. ; jacks; cupboards fixed with holdfasts; clock- 
cases ; iron ovens : and the like : all these are removable by 
a tenant (Year-books, 8 Hen. 7. 12. ; 20 Hen. 7. 13. ; 21 
Hen. 7. 26. Cro. Eliz. 374. 2 Freem. 249. Str. 1141. 
1 Atk. 477. 6 T. K 379. 7 Taunt. 19L 5 Bar. & Aid 
625. 1 Bar. & Cress. 77. 4 Bar. & Cress. 686. 1 B. & 
Ad. 394. 6 Bing. 437. 2 Ad & E. 37. 3 Ad. & E. 75. 
Bum. Eeo. Law, 301.) 

But with respect to these fixtures also, it is particularly to 
be observed, that they must be so affixed and connected with 
the premises as to occasion but little damage in their removal ; 
otherwise the tenant will not be allowed to take them away. 
(9 Bing. 24. ; 3 Sim. 450. ; 3 A. & E. 75. ; 13 M. & W. 
174.) (a) 

III. A tenant in husbandry has not the same privilege as 
a tenant in trade. For he cannot take away things whidi he 
has affixed to the demised premises ai his own expenoe for 
purposes which are merely agricuUuraL 

(a) The following examples are of frequent oocmrence in practice ; 
and although there has been no legal decision respecting them, thej aeem 
to be of the same nature as the instances mentioned in the text : riidvesi 
cabinets, &c. planned and ^i;ed ; dresseiis, presses^ bins*; fixed cisterns 
and sinks ; iron chests ; turret and other clocks ; hmps ; and other arti- 
cles of similar nature and constructioa. 
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Thus it has been held, that a tenant cannot remove a 
beast-house, carpenter's-shop, fuel-housey cart-house, pump- ^ 
house, or fold-j-ard wall, erected for the use of his farm, even ' 
though he leaves t/ie premises exactly in the same state as he 
found them an his entry. (3 East, 38.) 

This rule, however, is confined to articles of a strictly agri- 
cultural nature. For, if the object and purpose of an erec- 
tion ha» also reUtion to a trade of any description, the tenant 
may take it away, notwithstanding it is the means or instru- 
ment of obtaining the profits of land : subject, however, to the 
fonner observations as to the extent and dbaxacter of the 
additioiu 

Thus, a tenant may take away a mill for making cyder ; 
or machinery for working mines and colEeries; or, as it 
would seem, utensils set up for manufacturing salt from 
springs upon the demised premises. (3 Atk. 12. Amb. 113. 
BoL N. P. 34. 1 H. Bl. 259. n.) 

Fixtures of this description belbng to a class of eases which 
have been denominated mixed cases. With respect to the 
right of removing them, the reader is referred to Sect. III. 
CL II. Part I. ; as the questions to which they give rise are 
sometimes attended with much difficulty. 

rV. A nursery^man or gardener is legally entitled, before 
the end of his term, to remove and dispose of the young trees, 
shrubs, &C. which he has planted for the purpose of sale. (2 
East, 91. 7 Taunt. 191. 4 Taunt 316.) 

And fruit trees, also, though of full bearing age, if they 
are nursery trees such as he might fairly deal with in his 
trade. (3 Scott's N. K 508.) 

It has been held, however, that he cannot, at the close of 
his term, phmgh up strawberry-beds in full bearing, without 
having any reasonable object in view. (1 Camp. N. P. C. 227.) 

It is not satisfactorily determined that a gardener or nur- 
sery-man is allowed to take down hot-houses, green-houses, 
forcmg-pits, &c. which he has built during his tenancy. (2 

z 4 
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East, 90. 3 East, 45. 56. .2 Brocl & Bijig. 58.). And refer 
to Part I. Ch. IL Sect. IIL 

But a private person is not at liberty to sell and remoye 
y young fruit trees, shrubs, &c planted hj himself, not in the 

way of trade. (4 Taunt. 316.) 

s! Nor even a border of box : nor flowers. 4 Bar. & Ad. 65.) 

As to a tenant's property in hedges, bushes, pollards, &c. 
see pp. 69. 291. of the text. 

y. A tenant must remove his fixtures before the exptratm 

/ of his tenancy ; for he is not at liberty to insist on his daim 

afterwards. (1 SalL 368. 1 Atk. 477. Amb. 113. 7 

Taunt. 191. 1 B. & C. 79. 1 B. & Ad. 394. 7 M. & W. 

14. 2 M. & W. 450. 1 C. M. & R 275.) 

This must be considered as the rule in general cases. But 
if a tenant continues in possession of the premises after the 
end of his term, (although against the will of his landlord,) 
it seems that he may be entitled during his continuing occu- 
pation, to remove the fixtures which he had previously ne- 
glected to take away. 

But even in this case he may be liable to an action at the 
suit of his landlord, for being wrongfully on the premises 
after his tenancy has expired. (2 East, 88.) As to this, see 
Part I. Ch. II. Sect V. 

If, however, the interest which the tenant has in the de- 
mised premises is uncertain, as, if he is tenant strictly at will, 
or tenant pour auter vte, &c. in this case he will, in general, 
be allowed a reasonable time to remove his fixtures after the 
actual determination of his tenancy. 

The several rules laid down in the foregoing pages are alike 
applicable, whether the tenant holds by lease under seal, or 
by parol demise. With respect also to the description of 
fixtures which a tenant is authorized to remove as against his 
landlord, there is no distinction whether the party is lessee 
for life, for years, or merely tenant from year to year> &c. 
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YI. But in applying, thisse rules to practice/ it should be 
obflerved^ that the rights, both of. landlord and. tenant^ in 
respect of fixtures, are frequently yaried and controlled by 
the express terms of the demisey or by the circumstances under 
which the tenancy was originally created. 

Thus, if a tenant covenants to repair the demised premises. 
and aU erections, &c. built, or that may be afterwards built 
thereon, such a covenant will prevent the tenant from taking 
down an erection put up by himself, even although it 
was intended for the purpose of trade, and might have been 
removed but for the covenant in question. (1 Taunt. 19. 2 
Stark. C. N. P. 403. 2 Bam. & Ores. 608. M'El. & Y. 544. 
9 Bing. 24. 6 Bing. N. C. 426. 3 Sun. 450. 13 M. & W. 
174.) 

And, therefore, before a tenant severs an article from the 
freehold, it is necessary that he should examine his claim, ^ 
not only with reference to the general law of fixtures, but 
also as it may be affected by any covenant or stipulation, 
express or implied, in his lease, &c (See an^e. Part I. 
Chap. IL Sect. VI.) 

So, if a tenant, at the expiration of his term, is desirous of 
renewing it, or if he enters into any fresh agreement re- 
specting the premises, he should be careful to make a stipu- 
lation as to his fixtures; otherwise, by making such fresh 
engagement, he may lose his property in them altogether. 
(2 B. 8{ C. 608. 1 H. Bl. 258.) 

VIL A tenant may so put up machinery, or so construct 
an erection or building, that it will not be considered to be 
affixed to the freehold in contemplation of law. And then, 
whatever its purpose may be, and however substantial it is 
in itself, the landlord will have no right to it at the end of 
the term. For, unless a thing is absolutely attached to the 
realty, by being let into the ground, or united to the free- 
hold by means of nails, screws, bolts, mortar^ or the like, the 
law regards it as a mere loose and moveable chattel. 

Thus, if a tenant erects a barn, granary, stable, or any 
other building, upon blocks, rollers, staddles, stUt«, or pillars. 
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the landlord is not entitled to it as a part of hia firedield. 
(3 East, 55. 1 H. Bl. 259. 3 Esp. K P. C. 11. 1 Taimt 20. 
11 Vm. Ab. 154. BuL N. P. 34. 4 R & C. 8W.) 

So, a varmsh-house, laid upon a wooden plate resting on 
brickwork, the quarters being mortised into the plate, is a 
chattel, and removable by the tenant. (4 Esp. N. P. C. 33. 
2 East, 88. 4 Ad. & E. 884.) 

Soy a post windmill ; at least if laid on cross traces not 
attached to the giound. (6 T. B. 377. And see 1 Brod. & 
Bing. 506. 4 Leon. 241. 8 T. B. 377. 1 Bar. & Ad. 161. 
4 Ad. & E. 884.) 

So, vessels or utensils supported on brick-work, frames, or 
horses standing on the ground. (9 East, 215.) 

And the like, of machinery let into caps or steps of 
timber ; and even, as it seems, although fastened by pins. 
(2 Bar. & Aid. 165.) 

**• 

By adopting, therefore, these or other similar modes of 

construction, a tenant may not only make valuable additions 
to his [»*emises with perfect safety, but also avoid the effect 
of a ooTenant in his lease respecting the repair of buUdings, 
&C. erected by himself after the commencement of the 
term. (See 1 Taunt. 19. 2 Bar. & Aid. 165.) 

It will jBreq^iently be found a great security to tenants, and 
may avoid litigation, to have special clauses inserted in their 
leases, &c as to the disposal of their fixtures at the end of 
their term. It may be provided by these clauses, that the 
tenant shall be allowed to remove his fixtures within a 
reasonable time after the end of his term ; or that he may 
leave them on the premises to be valued to an incoming 
tenant ; or that the landlord shall take them at an appraise- 
ment to be made in a manner specified. And these pro- 
visions are particularly recommended, where the tenant 
intends to make considerable improvements and additions to 
the premises ; or where his fixtures are, from the nature of 
his occupation, of a valuable description, as in collieries, 
breweries, &c. ; or where they are in any msnaer connected 
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with the produce and profits of land^ as in the instanoe^ par- 
ticularly^ of farm leases, (a) 

(a) Tlie following precedents are inserted with s view of sbowing 
generally the nature of ^e provisions here recommended; 

Frouise w ike Lease cfa CMery^far re'vdhung Fixtures to the Landlord 

at the End of the Term. 

It is protvided, that a.t the expiration or other sooner determination of 
the present demise, the said A.B« (the tenant) shall and will leaive and 
yield up nnta the said C D. (the landlord) his heLrSi &e. all and singular 
the eagizies^ gias, maehines, rail-roads, machineiy, effects and things 
VeloDgiiig to and osed in. the said coUieriea or coal-wocks v and that aa 
inventory and valuation ^lall, three mouths previous thesete, be made 
and UjL&k by two indifferent persons, to be for that purpose appointed 
by the said A.£. and CD. or their representatives, or by an uapire to 
be appointed by the two referees, ia case they ahall differ about the same ; 
and such inventory and valuation ehaU thereurpoB be compared with the 
pieaest inventory and valuation ; and in case tiie amount thereof shall 
fall short of the amount of the present valuation, the difference shall be 
paid by the said A. B. unto the said C. D^ his heirs, &c. on demand ; 
but in case the amount of ^e inventory and valuation, to be taken as 
aforesaid on the expiration or other sooner determination of the demise, 
shall exceed the amount of the present inventory or valuation, then the 
said C. D., his heirs, &c. shall pay unto the said A. B., his executors, &c. 
the difference in value thereof, within three moAihs £rom the time of 
such valuation being made. (See 2 Bar. & Cres. 369. 6 M. & W. 679. 
3B. &Ald^804. 9E.215.) 



Demise of Premises for a Nursery-ground, with Liberty to remove 

Trees, jrc. 

To ha^e and to hold the sfdd close to the said A.B. as tenant thereof 
to the said CD., from year to year, as long as they the said A.B. and 
CD* shall respectively please ; the said close to be holden as and for a 
nursery-ground, with the power and liberty of planting and raising 
thereon, and of removing from time to time and taking away, such 
trees and plants as shall or may, at any time during the said demise, be 
]^Uinted or raised by the said A.B., hb &c., on the said nursery-ground, 
in the way of his trade and business as a nursery-man, intended to be 
carried on upon the said demised premises. (See 3 Bay. Moore, 99.) A 
simflar proviso Aonld be inserted in respect of green-houses and other 
like erections ; and so of frames, pits, stoves, sheds, &c. 
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Promsion in the game that the Landlord shall take the Trees hy Appraxse" 

ment at the End of the Term* 

And it is proYided, that at the end or expiration, or other sooner 
determination of the said demise, a fair valuation and appraisement shall 
be made bj two indifferent persons (one to be chosen by each of the said 
parties to the said indenture, or their respective executors, administrators 
or assigns) of all and every the fruit-trees and bushes that shall be thea 
standing and growing, and which shall have been planted and set by tiie 
said A.B. (the tenant), his executors, administrators, or assigns, upon 
the said demised premises, and that he, the said A.B., his executors, 
administrators, or assigns, shall yield and deliver up the same trees and 
bushes to the said CD. (the landlord), his executors, administrators, or 
assigns, at the value or appraisement thereof to be made and fixed as 
aforesaid; and the said CD., his executors or administrators, shall and 
will well and truly pay or cause to be paid to the said A.B., his execu-* 
tors, administrators, or assigns, immediately after such valuation or 
appraisement shall be made by two indiiSerent persons as aforesaid, all 
such sum or sums of money for such trees and bushes, as the same 
trees and bushes shall be valued and appraised at. (See 2 Qiitty*8 
Rep. 482.) 



Special Provisions respecting Fixtures^ in a Crown Lease of Mines, 

It shall and may be lawful to and for the said A.B. (the lessee) and 
his &c. to remove and carry away all and every the engines, niachines, 
and fixed materials in, upon, about, or belonging to the said quarries, 
works, and premises respectively, or any of them, together with all tools, 
implements, stores, matters, and things whatsoever, which at any time 
during the said term hereby granted, shall by the said A.B., his execu- 
tors, adminbtrators, and assigns, or any of them, have been brought upon, 
kept or used, in, upon, or within the same quarries, works, or premises, 
or any part thereof, doing as little damage to the said premises as may 
be. PRO VIDEB NE VERTHELESS, that if the commissioners for 
the time being of Her Majesty's woods, forests, and land-revenues, or 
the surveyor-general for the time being of Her Majesty's land revenue, 
or Her Majesty's agent or agents for the time being of the said premises, 
by the direction of the said commissioners or surveyor«general, shall give 
or deliver unto the said A.B., his executors, administrators, and assigns, 
or any of them, or to his or their agent or agents for the time being, at 
the said quarries, works, or premises, or cause to be lefl at or upon the 
same premises, or some part thereof, three calendar months at the least 
before the expiration or other sooner determination of the said terra 
hereby granted, notice in writing, signifying that the said engines, ma* 
chines, and materials, or any of them, in, upon, about, or belonging to 



LANDLORD AND TENANT. 849 

the said respective quarries, works, and premises, or tjxj part thereof 
respectivelj, will be taken for the use of Her Majesty, her heirs, and 
successors, at a fair valuation ; tiiat then and in such case, the same shall 
be respectively valued by two indifferent persons, one of such persons 
to be named and appointed by the said commissioners or surveyor-general 
for the time beiog, and the other of such persons to be named and ap- 
pointed by the sud A.B., his executors, administrators, or assigns ; and 
that, upon the said A.B., his executors, administrators, or assigns, being 
paid according to such valuation for all and every such engines, machines, 
and materials, as shall be so proposed to be taken as aforesaid, tiie same 
and every of them shall be accordingly left by the said A.B., his execu- 
tors, administrators, or assigns, in and upon* the said respective quarries, 
works, and premises, for the use of Her Majesty, her heirs, and succes* 
sors : any thii^ herein contained to the contrary thereof in anywise not- 
withstanding. 
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No. 11. 

Miscellaneous Rules and Directions respecting the Demise^ 
Purchase^ Valuation^ Sfc. of Fixtures^ between LanHard and 
Tenant^ oaud b^ween Outgoing and Jbcaming Tenants. 

Upon the demise of a house^ &c. it is usually agreed between 
the lajidlord and the tenanty that '^ ihe fixtures are to be taken 
at a vabttttunL^ This is the form ia which questioDB of 
fixtures very commonly arise in practice; and a broker is 
then called in to determine what specific articles are in- 
tended in this case> and the amount which the tenant is 
accordingly to pay. 

Upon an agreement of this kind, the proper construction 
appears, in general, to be, that all such articles are to be 
valued between the parties, which a tenant would, in ordi- 
nary cases, be entitled to remove under the law of fixtures 
if he put them up himself during the term. 

But when a stipulation of this kind occurs in a covenant 
by which a landlord agrees to make an allowance for the 
fixtures at the end of the term, it would seem that those 
articles should alone be valued at the conclusion of the 
lease, which were paid for by the tenant on entering upon 
the premises. For, it is conceived, that the covenant would 
not extend to any new erections that have been made by 
the tenant ; unless, perhaps, where they have been merely 
substituted for others which before formed a part of the 
premises. 

But, in all these cases, the valuation shoidd be made with 
reference to what appears to be the real meaning and in- 
tention of the parties, as collected from the language of the 
whole agreement, the custom of the district, and the general 
nature of the transaction. 

Upon agreements between landlord and tenant fi[>r the 
purchase of fixtures merely, it appears not to be requisite 
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that tlie eontracj; should be in wntkig» and Bigned, &c.(a) 
But whei« there 10 a written agpeeiaent between fiaitieB fi)r 
the sale aad purdiase of fixtures, it cannot be received in 
evidence unless it is stamped with an agrecBient 8tan^» if 
the amDunt is 20/. and upwards. (12 Moore, 213. ; 2 Soott, 
243.) 

Fixtures are considered so much an integral part of a 
house, that upon an agreement for a lease, &c. if nothing is 
said as to the fixed articles in the house, they must be con- 
sidered as' thrown into the bargain, and a compensation for 
their tuie indnded in the rent of the premises. (2 Bar. & 
Ores. 76. 608.) 

Hence it is a necessary caution in leases, assignments, and 
other conveyances, when it is intended that the fixtures 
should be valued and paid for separately from the premises, 
ihat this intention should be clearly expressed, and an 
enumeration of the fixtures made in the instrument of 
conveyance, by schedule or otherwise. 

Where a tenant has put up fixtures which he intends to 
remove, and at the dose of his tenancy renews his term, or 
takes a new interest in the premises, or makes any other 
engagement with his landlord in respect of the same, he 
must be careful to reserve his right to take away his fixtures. 
For by entering into such agreements without expressly 
stipulating about the removal of his fixtures, he may some- 
times lose his property in them altogether. (1 Hen. Blac 258. 
2 Bar. &. Cres. 608.) 

In removing fixtures, a tenant must do as little injury as 
possible to the demised premises ; and, as far as it is in his 
power, should replace every thing in its fcHiner situation. 
If he occasions any imnecessary injury to tihe premises in 
taking away the fixtures, the kndl(»d may compel him to 
make it good. (As to which, see some of the points in the 
case of Foley v. Addenln-oke, 13 M & W. 174. ante p. 90.) 

(a) See ante, 254. 
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In leases, &C.5 of mills, breweries, &<% the -fixed -ma- 
chinerj and utensils,' which form a yerj valuable part of 
the lease,: are frequently demised to the tenant, together 
with the ^premises. In these cases, the tenant will be 
•bound, under a general covenant to repair, not only to keep 
in proper condition the buildings, &c. but also every species 
of article annexed to the premises at the commencement of 
his lease. And in the absence of a special covenant, the 
liability of keeping them in tenantable repair, will result 
from the relation of landlord and tenant. 

It is considered, however, that the tenant is bound to 
repair the fixed articles and utensils only so long as they are 
capable of restoration : and that he could not be called upon 
to substitute others in lieu of those wluch are worn out in 
the ordinary use of them. If the tenant himself puts up 
new fixtures in the place of those which are worn out, and 
incapable of fiirther repidr, he will not, it seems, be entitled 
to remove these at the end of the term. (6 Bing. N. C. 426. 
9 Bing. 24. 3 Sim. 450. 7 M. & W. 14.) 

The qualified property which, in these cases, a tenant has 
in the fixed articles denused to him together with the 
premises, subsists only, as against the landlord, as long as 
they continue annexed to the freehold. So, that if the 
tenant severs them during the term, they instantly beloDg 
to the landlord, and he may maintidn an action for them as 
personal chattels, even agsdnst the tenant himself. (5 Bam. 
& Aid. 826.) (a) 

(a) Sometimes an express ooyenant is inserted in leases of mills, 
mines, &c. with machinery, in order to prevent the removal of the fixed 
property ; as thus : — And also, that he the said CD. (the tenant) &c. 
shall not, nor will at any time take down, remove, or displace the sud 
steam-engine, mill-work, machiniery, ke. or any part thereof (except for 
the pnrposes of repair, or other lawftd and necessary occasions); nor use 
nor occupy the same, or any part thereof elsewhere than upon the said 
premises. 

The following precedents will serve as examples of ihe manner in whidi 
stipulations in respect of fixtures may be introduced in a lease, &c 

And whereas it hath been agreed between the said A.B. (the vendorX 
and the said CD. (the purchaser), that he the said CD. should purchase 
the several fixtures, fixed utensils, and things belonging to, or being in 
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Sale^ Valuationy tfc* of Fixtures between OtUgoing and In^ 

coming Tenants. 

When it Is agreed between an outgoing and incoming 
tenant, that the fixtures on the premises are to be taken at a 

or upon the said premises, as specified in the inventory or schedule here- 
unto annexed, at the price or sum of . Now this indenture 
further witnesseth, that for and in consideration of the sum of « 
of lawful money, to the said A.B. in hand well and truly ptud by the 
said G. D. at or before the sealing and delivery of these presents, the 
receipt whereof the said A.B. doth hereby acknowledge, and of and from 
the same and every part thereof doth hereby acquit, &c. he the said A.B» 
hath granted, bargained, and sold, and by these presents doth grant, 
bargain, sell and confirm unto the said CD. all and singular the several 
ranges, grates, cupboards, cisterns, coppers, dressers, shelves, pier-glasses, 
mirrors, chimney-pieces, and all other the fixtures, fixed utensils, and 
things which are mentioned and set forth in the schedule or inventory 
hereunder written (or hereunto annexed), and every of them and every 
part thereof: to have and to hold the same unto the said CD. absolutely 
and firee from all liens, debts, and charges of him the said A. B., or any 
person or persons claiming by, from, through, or under him. 



It IB also further agreed by and between the said parties, that all and 
singular the fixtiires of and belonging to the said premises (save and 
except, &c.) shall be taken by the said G. D. (the tenant) at a fair valua- 
tion, to be made within days from the date of these presents, by 
two persons to be indifferently chosen by the said CD. and the said A.B. 
(the landlord) respectively ; and if they shall disagree in their valuation, 
then by some third person, to be by them appointed; and that the 
amount of the valuation shall be duly paid by the said CD. to the said 
A.B. within the space of days after it shall have been so ascertained 
as aforesaid, and the said G.D. shall have notice thereof. 



This indenture, &c. witnesseth that, &c. he the said A.B. (the landlord) 
hath demised, &c. unto the said CD. (the tenant), all that messuage, &c, 
together with all the fixed articles, utensils, and things, in or upon the 
s^d premises, or any part of them, or belonging to the same, as specified 
in the inventory or schedule annexed to this indenture ; to have and to 
bold, &c. [After the usual covenants add.'] And also that he the said G D., 
his executors, administrators, and assigns shall and will at the end zr 
other sooner determination, &c. yield and deliver up the said premises, &c. 
to the said A. B. his executors and administrators, together with all and 
singular the siud fixed articles, utensils, and things hereinbefore men* 

A A 
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yaluation, the broker should value such things to the in- 
^ming tenant^ as, under the general law of fixtures^ are 
removable between a landlord and his tenant. And all 
fixed articles upon the premises which fall within this de- 
scription should be included in the valuation, although they 
may in fact have been originally purchased of the landlord 
by the outgoing tenant. 

But. the outgoing tenant cannot insist on any thing being 
appraised which, as against his lajidlord, he is not l^ally 
authorized to sever ; nor will he be entitled to any allowance 
for the same, notwithstanding he may have put them up at 
his own ezpence. 

And with respiect to those things which are generally 
removable by a tenant, if any of these were aflixed to the 
premises prior to the demise to the first tenant, and were 
not purchased by him of his landlord, or if the removal of 
them would contravene any proviso, covenant, or agreement 
in the lease, they ought not to be valued to the inooioiiig 
tenant. 

If the property purchased by the incoming from the 
outgoing tenant, turns out in fact to belong to the house, 
and was scheduled in the original lease, the incoming tenant 
may recover the sum he paid for it, in an action against the 
outgoing tenant for money had and received. (Peake^s 
N. P, C. 94.) 

And in such an action, it will be no defence that the out- 
going tenant did not know that the articles belonged to the 
landlord, and that he bought them himself of a preceding 
tenant. He will, however, have an action over against the 

tioned and described in the said schedule hereunto annexed, in the same 
plight and condition in which the same now are, (reasonable use and 
wear thereof only excepted). 



If so agreed between the parties^ ike coyenant may be to leave in 
repair the premises, together with all fixtures, erections, &€., then abcady 
being in or upon the premises ; and also all other fixtures, erections, tad 
impravemenU which may hereafter be made, fastened, set up, &c., in aad 
upon the same premises, reasonable wear, &c. exeepted. 
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party who sold them to him, find may, perhaps, recorer the 
costs of the first action. (Peake's N* P. C. 94.) 

A party taking an assignment of a term when the 
original lease is nearly expiring, ought to be cautious in 
agreeing to pay the full value for the fixtures, unless it is 
ascertained that the landlord will consent to a valuation of 
them at the end of the term. For otherwise, as they must 
be remoyed before the lease expires, and when severed 
would be sold at considerable loss, the superior landlord would 
have it in his power to press a sale to himself under terms 
very disadvantageous to the tenant. 

So, also, in taking an underlease of premises, tiie party 
should eonaider the length of time which the lease of the 
mesne landlord has to run. For in case his reversion is of 
short duration^ he will not have a sufficient inducement to 
repurchase the fixtures at their full value ; and the under* 
lessee will then be compelled to dispose of tbem at a losd^ 
unless he has stipulated for a valuation of them at the end of 
lus term. 

It sometimes happens that the purchase-money for fixtures 
is advanced by a third person on behalf of the incoming 
tenant* In these cases it will be prudent to have the 
appndsement made out to the party advancing the money, in 
his own name ; as, in case of the bankruptcy of the tenant, 
the property will by this means be protected from any claim 
of the assignees. (See 9 East, 215. ; and compare 3 Taunt. 
256., in respect of an execution.) 

Where an incoming tenant enters into an arrangement 
with the outgoing tenant for the purchase of his fixtures, he 
should require that the landlord be made privy to the trans- 
action. For if the landlord is no party to the agreement, he 
may afterwards insist, that as the articles were not actually 
removed during the outgoing tenant's term, they fell in with 
the lease, and that the second tenant took them only as part 
of the demised premises, and is, therefore, not entitled to 
remove them. (2 M. & W. 450.) 
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In like manner, if a tenant is desirous of leaving his. 
fixtures at the end of bis term to be valued to an incoming 
tenant, it is absolutely necessary that he should obtain the 
consent of the landlord, before he quits possession of the 
premises. (2 M. & W. 450.) If, however, there is a cove- 
nant in his lease that the fixtures shall remain for the benefit 
of the incoming tenant, on paying their value, it would 
appear that the effect of this agreement is to give him a 
right of leaving his fixtures till he can sell them to the suc- 
ceeding party, and that the possession and property of them 
remain in him in the mean time. (See 16 East, 116.) 

The rights of incoming and outgoing tenants in regard to 
fixtures, are, indeed, very much regulated among practical 
men with reference to custom. And with respect to this, it 
was said by the Court of King's Bench on one occasion, 
that a custom of valuing a particular article as between out' 
going and incoming tenants, was a proper criterion for 
determining the nature of the property, and whether it was 
a fixture or not. (2 Bar. & Aid 165. ; but see 1 Camp. 
N. P. C. 227., ante, p. 122.) 
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No. III. 
Appraisement of Fixtures, 

A WRITTEN valuation or appraisement of fixtures, must 
have the proper stamp required by statute, otherwise it can- 
not be received in evidence. 

This is regulated by the general stamp act, 55 6. 3. 
c 184. ; by which the following duties are imposed upon 
every valuation or appraisement of any estate or effects, real 
or personal, &c. ; or of the annual value thereof ; or of any 
dilapidations ; or of any repairs wanted ; or of the materials, 
&C. except &C. ; viz. where the amount of such appraisement 
or valuation does not exceed dOZ., a duty of 2^. 6cL ; where 
it exceeds 50/., but does not exceed 100/., a duty of 5«. ; where 
it exceeds 100/., and does not exceed 200/., a duty of \0s. ; 
where it exceeds 200/., and does not exceed 500iL, a duty of 
\6s. ; and where it exceeds 500/. a duty of 20^. 

Where nothing but the mere value of fixtures is referred 
to appraisers, for the purpose of ascertaining the amount due 
between two parties, it is sufficient that the written valuation 
has an appraisement stamp ; and an award stamp is not neces- 
sary. (12 East, 1. 2 Chit Eep. 399.) 

And where a valuation is made merely for the information 
of parties and to guide their judgment, and is not intended to 
be binding upon them, a stamp on the appraisement is not 
necessary, although the vendee agrees afterwards to pay a 
price according to the valuation. (5 M. & S. 240. 2 Cr. 
& M. 361.) 

An inventory of fixtures, appraised and signed by brokers 
whom the landlord and tenant appoint for the purpose, will 
enable the landlord to recover the price of them, as upon 
an account stated, without giving further evidence of the 
contract for the sale of the articles, or of their value. 
(4 B. Moore, 73.) 
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And It would seem, that where fixtares are purchased and 
possession delivered of them upon such an inventoiy and ap- 
praisement, it amounts to a part performance, sufficient in 
equity to take an agreement for the sale of premises out of 
the statute of frauds. (4 Yes. 91.) 

For fiirther information upon the appraisement of fixtures, 
refer to Chap. V. of Part L pp. 254. 256. 
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ABANDONMENT, 

of fixtures by tenant, what amonnts to, 95. 106. 
when negatived, 99. J 05. 

ACCESSARY BUILDINGS, kc^ 
what so considered, 41. 131. 
when removable, 41. 175. 
general rules respecting, 47. 88 (n). 181. 165. 175. 180. 384* 

ACCOUNT, 

in equity, for waste, 284. 

stated, price of fixtures when recoverable under, 311. 

ACTION. See tit Remedies. 

ADMINISTRATOR- See tit JE««ctt<or. 

AGREEMENTS, 

between landlord and tenant, how affecting the right to fix* 

tures, 108. et seq. 
between outgoing and incoming tenants, 222. Appendix, 

353. 
executory, for putting up fixtures, 267- 311. 
by parol, for removing fixtures, not Valid whei*e a eovenant 

exists, 113. 
for a fresh demise, may prevent the removal, 117, 118. 
for taking lease and fixtures, an entire contract, 311, 312. 
relating to fixtures, whether within statute of frauds, 252. 
stamps on, 255, 256« Appendix, 351. 
see tit. Sale, CotUracts, Covenant 

AGRICULTURAL ERECTIONS, 
are not removable, 50. 
decisions respecting, examined, 57. 
see tit Bams. 

ALIENO SOLO, 

annexations made in, 11. 292. 294. 
when a right of entering, IL 94. 

AMERICA, 

law of, relating to fixtures. See the Introduction. 

ANNEXATION, of chattels to the freehold, 
general rule of law respecting, 19. 
legal effect of, 9. 19. 214. 258. 

when made by a stranger to the soil of another, 9. 
12. 292. 294. 
taiode of, by nails, bdts, screws, kc, 5, 6. 74. 80. 85. 87. 184. 
1^ mortar, 5. 163. See tit Mortar* 
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ANNEXATION — continued. 

if not complete, the property considered a mere chattel, 3. 
6 («). 43. 

and a covenant to repair does not attach, 120 (it), 
examples of imperfect annexation, 3. et seq. 215. 268. 329 

right of removal depends on the mode of, 44. 81. 92. 
constructive, description of, 6. 181. 217. 228. 246. 262 («> 
316. 334. 

And see tit. FreeholcL 

ANYILS, 

whether they pass to the executor as against the heir, 155. 
whether exempt from distress, 155. 317. 

APPRAISEMENT OF FIXTURES. Appendix, No. HL 
effect of, with reference to the statute of frauds, 254. 
evidence of an account stated, 311. 
stamps on, 257 — 357. 

And see tit. Valuation. 

APPRAISERS, 

directions to, as to valuing fixtures, 221. Appendix, 350« 
354. 

ARMORIAL TROPHIES, &c., 

in churches, right of the heir to, 203. 

ASSETS, personal, 

fixtures, when considered, 124. 137. 152. 182* 
when liable for waste of testator, 276. 307* 
emblements considered as, 206. 
See tit* Executory Heir. 

ASSIGNEES of bankrupt, 

fixtures do not pass to, 234. 

as goods and chattels, 234. 

nor as in bankrupt's order and disposition, 239. 

whether put up by tenant or by owner in fee, 244. 
may claim fixtures together with bankrupt's lease, 239. 
removal of fixtures by, whether an acceptance of a lease, 239. 
claims of mortgagees against, 233. 

And see tit. Bankrupt 

ASSIGNEE of lease, 

entitled to things affixed if not expressly excepted, 222. 
what he must pay for, when fixtures to be valued, 221. 
directions to with respect to fixtures. Appendix, 351. 355. 

ASSUMPSIT, action of, 

for price of fixtures, in what cases maintainable, 306. 
price of fixtures not recoverable in, as for " goods sold," 307. 
recoverable, as for "fixtures" sold, 310. 
when recoverable, on an account stated, 311. 
on demise of house together with fixtures, 312. 
on contract for making and putting up machinery, 311. 
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ASSUMPSIT — continuecL 

pleadings in, fixed property how to be described, 307. 
when necessary to declare specially in, 311. 
when maintainable for waste of a testator, 307. 

ATTACHMENT, 

in real actions, fixtures not seizable under, 321. 

ATTESTATION, 

of will devising fixtures, 25 L 



B. 

BANKRUPTS, 

statutes relating to, as affecting fixtures, 233. 
fixtures in possession of, do not pass to assignees, 234. 

as goods and chattels, 234. 

nor as in r<>puted ownership, 239. 

especially if consistent with usage of trade, 242. 
decisions relating to, in the bankruptcy courts, 244. 
leases to, what amounts to acceptance of by assignees, 239. 

See tit Assignees of Bankrupt. 

BANKRUPTCY, 

of tenant, effect of in regard to fixtures, 239. 242. 
See tit. Bankrupts. 

BARGAIN and sale, 

of fixtures, form of. Appendix, 353. 

BARNS, 

not removable, 51. 59. 

if built on blocks, rollers, staddles, &c., removable, 3. 5, 6. 43. 

119.297. 
Dutch, when removable, 37. 54. 59. 

BEAST HOUSE, 

not removable, 50. 

BEDS, fixed, 75. 182. 

BEES, 

in hives, whether they pass with the inheritance, 200. 

BELLOWS, 

of blacksmith, whether liable to distress, 317. 

BELLS, 

removable, 76. 

in churches, considered parcel of freehold, 205. 333. 

property of, in whom vested, ib. 

not forfeitable as deodands, 333. 

origin of, 205 (n). 

BENCHES, 

fixed, formerly passed with the inheritance, 72. 182. 189. 
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BEQUEST, 

of furniture, whether fixtures inelnded in, 248. 250. 

or of household goods, 249. 

or of household stuff, 82 (n> 

or of things in nature of personal estate, 16(K 
of '^ household furniture " in leasehold house, will pass fixturee, 

250. 
for charitable uses, will pass fixtures, 248. 
of emblements, right of legatee under, 212. 

See tit. Devise, 

BILLIARD TABLE, 

fixed, poor's rate in respect of, 253. 

BISHOP, 

chapel of, fixed ornaments in, 196. 
injunction against, for waste, 288. 
prohibition against, for waste, 288 (»). 
hounds belonging to, pass to the crown, 201 (n). 

BLINDS, 

removable by tenant, 76. 185. 
whether part of personal estate, 185. 

BLOCKS, 

buildings on, removable, 3. 6 (n). 297. 

BOLTS, 

annexation by, 87. 237. 241. 

BOOKCASES, 

fixed to wall, removable bj tenants, 76. 

BOX, 

edgings^ in gardens^ tenant may not remove, 70. 
for charters, when belonging to heir, 190. 

is not the subject of larceny at common law, 190 (n). 

BREWHOUSES, 

fixtures in, removable, 35. 126. 154. 159. 185. 
plant, and pipes of, 35. 223. 
lease of, with utensils, tenant's interest in, 223. 
sale or mortgage of, passes the fixed utensils, 214. 219. 225. 
unless a contrary intention appears, 218. 225. 

BRIDGE, 

built alieno solo, property in materials of, 292. 

BRICKWORK, 

grates, &c., set in, removable by tenants, 76. 

BROKERS, 

valuation of fixtures by, directions to. See tit. Appraisers, 

BUILDINGS, 

for trade, whether removable, 41, 42. 116. 172. 
for mere agricultural purposes, not removable, 55, 
placed on blocks, rollers, &c., removable, 5. 37. 38, 39. 4& 
179. 266. 268. 
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BUILDINGS — conHnued. 

coyenftut to repair does not attach to^ 120 (n). 
do not pass to heir as parcel of the inheritance, 180. 
See Accessary Buildings. 

BUSHES, 

tenant's right to, 69 (n). 
are parcel of the inheritance^ 206. 
waste to destroy, 69 (n\ 
See tit. Pollards. 
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CALICO WOBKS^ 

machinery in, removable by tenants, 161. 

CABDINO MACHINE, 

fixed to house, liable to poor's rate, 259. 

CABPENTER'S SHOP, 

on farm, not remorable, 60. 

CARPETS, 

tacked to floor, whether "fixed furniture," 87. 260 (»)• 

CART HOUSE, 

on farm, not removable^ 60. 

CASE, action of, 

for wrongful removal of fixtures, 276. 

founded on injury to the reversion, ib. 

substituted for writ of waste, ib. 

by and against whom maintainable, 276. 

by mortgagee, 306 (n). 
for ecclesiastical dilapidations, 148. 
whether it lies for permissive waste^ 278 (»). 
whether maintainable where a special covenant exists, 277. 

CAULDRONS, 

fixed, not the subject of distress, 316. 

CHAPEL, 

of bishop, fixed ornaments in, 146. 196. 

CHARITABLE USES, 

fixtures pass under a bequest for, 248. 

CHARTERS, 

of land, pass with the inheritance, 189. 

unless relating to personalty, 191. 
are not distndnable, 190 (n). 
nor the subject of larceny at common law, ib. 
chest containing, whether it belongs to the heir, 190. 

CHATTELS, 

fixtures not considered as, 10. 103. 234. 296. 307. 308. 
exc^t in favour of creditors, 321. 
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CHATTELS — continued. 

become realty by annexation to land, 9. 103. 306. 

when annexed, pass by conveyance with the land, 214, e^ ttq* 

in what cases they pass with the inheritance, 165. 180. 

189. et seq, 
in the nature of heir-looms, see tit. Heir-lAkMns. 
may be limited as heir-looms, 197. 
when placed alieno solo, properly accruing, 14. 102 (n). 292. 

294. 

CHIMNEY BACKS, 

removable, 74. 138. 146. 185. 

CHIMNEY GLASSES. See tit. Glasses. 

CHIMNEY-PIECES, 

when removable, 73. 76. 87. 187. 249. 322 (n). 

do not pass as *^ furniture " in a will, 248. 

whether they pass when testator had a chattel interest, 250. 

CHURCH, 

freehold of, in whom, 204 (n). 
things annexed to, property in, 202.. 
armour, pennons, &c., hung in, whose property, 195. 
mourning, hung in, whose property, 204. 
* scaffolding erected in on public occasions, whose property, t6. 
pews and seats fixed in, whose property, ib. 

materials of, when severed, i6. 
bells of, 205. 
organ of, ib. 

monuments erected in, property in, 203. 
vaults, tablets, &c., privilege of erecting in, 203 (n). 

CHURCHYARD, 

the freehold of parson, 204. 

trees growing in, property of, 206 («). 

tombstones in, stealing from, 329 (n). 

CHURCHWARDENS, 

property of, in things fixed to church, 204, 205. 

may sue for trespass in the time of their predecessors, 205. 

CIDER MILLS, 

removable as between landlord and tenant, 35. 54. 64. 128. 

159. 161- 
whether personal estate, between heir and executor, 36. 158. 

162. 166. 174. 
decisions relating to, examined, 166, 167. 171. 174. 
nature and description of, 61(»). 172. 176 (»). 

CIVIL LAW, 

rules of, as applied to fixtures, 16 (n). And see the Intro- 
duction. 

CLOCK CASES, 187. 

CLOCKS. 

fixed, will not pass as " household furmturc " in a will, 249. 
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CLOSETS, 

removable by tenants, 76 («). 87 (»). 286. 
And see tit. Cupboards, 

CLOVER, 

whether the subject of emblements, 209. 

COAT ARMOUR, 

hung in churches, descends as an heir-loom, 195. 203. 
action for defacing, who may bring, 203. 

COFFEE MILLS, 76 (w). 

COFFIN, 

to whom it belongs after burial, 204. 

COLLAR of S. S., 

descends as an heir-loom, 196. 

COLLIERIES, 

machinery and fixtures in, removable by tenants, &c.y 34. 64.. 
103. 124. 160. 

are not personal estate between executor and heir, 168. 

are liable to be rated, 260. 

do not pass to the assignees in bankruptcy, 235. 242. 
working of, a species of trade, 54. 64. 129. 
leases of, with the machinery, tenant's interest in, 223. 

provisions relating to, 223. Appendix, 347. 
stealing or destroying machinery of, 331. 

CONDUITS, 

pass by grant, &c., of house, 218 (n). 

CONSERVATORY, 

attached to house, not removable, 177. 
And see tit. Greenhouses, 

CONSTRUCTION, 

of fixed articles, how affecting the right of removal, 81. 84, 
85. 87. 92. 

CONSTRUCTIVE ANNEXATION, 

nature of, 6(»). 181. 218. 228. 246. 316. 
See tit. Annexation. 

CONTRACTS, 

of parties, may control th& general law of fixtures, 108. 116. 
119. 120. 

as by covenant to repair, 109. 111. ^/ seg. 
by agreeing to a valuation, 221. 311. 312. 
f(ir taking lease and fixtures, nature of tenant's interest, 108 (n). 
223. 

when an entire contract, 311. 312. 253 (it), 
for making and putting up machinery, 311. 
between vendor and vendee, see tit. Sale. 
for sale of fixtures, whether within the statute of frauds, 252. 
stamps on, 256. Appendix, 351. 
See tit. Agreements^ Sale, Covenant. 
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CONVERSION, 

in trover, what amounts to, 30S. 

CONVEYANCE, 

of fixtures, see tit. Sale* 

COPPERS, 

in brewhouses, &c^ removable bj tenants, &c., 40. 76. 125. 

CORN, growing. See tit. Emblements and Crops. 

CORNAGE, 

tenure by, 196. 

CORNICES, 

ornamental, removable by tenants, SO- 
COTTON MILLS, 

machinery and fixtures of, do not pass to assigness of bank- 
rupts, 241. 

COVENANT, 

may control the general law of fixtures^ 108. et, seq, 

as by a covenant to repair, 109. 

by an agreement for valuatioz^ 221. 311, 312. 
parol licence to remove fixtures, not effectual against. 113 (n). 
to repair, whether it extends to things not actually fixed, 120. 

whether it bars an action for waste, 277. 
to settle a house and things affixed, constnxction of, 247. 

COSTS, 

in waste, by statute of Gloucester, 273. 
by Stat. 8 & 9 Wm. 3. c. lU ib. 

CRIMINAL LAW, 

application of, to fixtures, 326. 

fixtures when considered personal diattels, m favorem rito, 
328. 

See tit. Felony^ 

CROPS, growing. See tit. Emblements, 
may be seized in execution, 324 (»). 
are not subject to distress at common law, 319. 
made liable to distress, by 1 1 G. 2. c. 19., ib. 
not the subject of felony at common law, 327. 
larceny of, by statute, 330. 
when considered goods and chattels, 309. 
belong to survivor of joint tenants, 212. 
contract for sale of, whether within the statute of frauds, 254. 

CROWN JEWELS, 

considered heir-looms, 195. 

assured inseparably to the crown by Jas. L> 196 (n). 

sold by order of Charles I., ib. 

CUPBOARDS, 

removable by tenants, 76 (n). 186. 287. 

not burglary to break into, 328. 

house improved by, may confer a settlement, 264. 
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CUETESY, tenant by, 

liable for waste at common law, 271. 
right of, to fixtures, 143. 

CUSTOM, 

eflFect of, with regard to fixtures, 26. 45. 92. 112. 122. 167. 

169. 179. 237. 242. 251 («). 296 (n). 237. 251. 
how far evidence of the nature and character of fixtures, 45. 

121. 237. 243. 356. 
whether it has the same effect as express contract, 121, 
evidence of, at Nisi Prius, 45. 
of London, to erect scaffolding on adjoining land, 13. 
to remove utensils after tenant's term, void, 102 (n). 
is the foundation of the right to heir-looms, 192. 194. 
of tradew See tit. Usage, 

D. 

DAIRY, 

brick pillars in, whether removaUe, 56 (n). 82. 

DAMAGE, 

to fireehold, hj removing fixtures, 83. See tit. Injury^ 

DEEDS, 

pasa with the inheritance, 189. 

See tit. Charters. 
DEEB^ 

in legal parks, pass with the inheritance, 199. 

xmless testator had a chattel interest only, 201. 

or if they are tame, 201. 

waste to destroy the stock of, 200. 

DEMAND, 

of fixtures, when necessary, 302, 303. 305. 

DEMISE, 

of house, passes the fixtures if not excepted, 221. 
of premises with fixed articles, tenant's interest in. 111, 112. 
118(»). 223. 303. 

is an entire contract, 311, 312. 

acceptance of, does not imply ao: agreement to pay for 
the fixtures, 224. 
terms of, may vary the tenant's right to fixtures, 108. 119. 
renewal of, may affect the tenant's right under a previous 

demise, 117. 
whether agreement for is within the statute of firauds, 253 (»). 
Stipulations in, as to valuing fixtures. See tit. Valuation, 

DEODANDS, 

origin of, 333 (n). 

law of, as formerly applied to fixed property, 332. 
things fixed were not the subject of, tb. 
otherwise, if severed before the accident, 334. 
application of the old rule to particular cases, 333. 
now abolished by statute, 332. 
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DEVISE, 

fixtures may be the subject of, 245. 

of land, when it passes things annexed, 246. 

of house, passes the incidents, 246. 

of mill, passes the stones although severed, 248. 

of land, passes emblements, unless otherwise bequeathed, 212. 

of fixtures, how they are to be described in, 248. et. seq, 

of heir-looms, apart from the land, when void, 198. 

of chattels, limited as heir-looms, 197. 

io charitable uses, passes fixtures, 248. 

of fixtures, whether attestation formerly required, 251. 

construction of, inferred from unity of occupation, 251. 

DEVISEE, 

of house, land, 8cc., his right to fixtures, 245. 251. 
as against the executor, ib, 
as against the heir, 244. 
whether right of, the same as that of the heir, 246. 
is entitled to emblements against the executor, 212. 247. 

See tit. Devise. 

DILAPIDATIONS, 

legal doctrine of, 147. 

application to fixtures, 145. 
remedy for by action, for and against whom, 148. et $eq. 
other remedies for, 148. 287. 
may be a cause of deprivation, 148 (n). 

DISTILLERIES, 

fixtures in, when removable, 4. 234. 

DISTRESS, 

things fixed to freehold not liable to, 314. 
nor things constructively affixed, 316. 

though temporarily removed, 317. 
charters, not the subject of, 316 (n). 
growing crops not the subject of, except by statute, 319. 
trees in nursery grounds not the subject of, ib, 
for double value under stat. 4 G. 4. c. 28., 320. 

DOMESTIC FURNITURE, 

fixtures for, removable, 83. 137. 187. 

principle and extent of the rule, ib. 
See tit. Ornamental Fixtures. 

DOORS, 

considered part of the freehold, 154. 218. 271. 
are not distrainable, 316. 

nor forfeitable as deodands, 333. 
outer and inner, distinction formerly made between, 86 («). 
hanging upon hooks, hinges, &c., 11. 15. 218. 316. 

DOVECOTES, 

waste to destroy, 286. 
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DOWER, 

tenant in, liable for waste, 271. 
right of, to fixtures, 143. 

DRESSERS, 87 («). 

DUNG, 

when spread on land, belongs to the inheritance, 156 (n). 
when in a heap, considered personalty, 136. 
in removing, tenant must not carry away the soil, 303. 
when spread, not felony to carry away, 326. 

DUTCH BARNS, 

removable by tenants, 37. 54. 

DYER'S VESSELS^ 

removable by tenants, 23. 

whether personal estate as against the heir, 153, 154, 155. 
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EARTH, 

falling, deodand in respect of, 334. 

tenants may not carry away, in removing dang, 303. 

ECCLESIASTICAL PERSONS, 

considered tenants for life in respect of waste, 148. 
their right to fixtures, 145. 
within what time they must remove them, 146. 
dilapidations by, remedy in case of, 148, 287. 

by prohibition, 287. 

by injunction, 288. 
extent of their liability to repair, 150. 206 (w). 

See Parson^ Bishops, Emblements^ Dilapidations^ 

EFFIGIES, 

fixed in churches, property of, 202. 

ELECTION, 

vote of freeholder in respect of a post windmill, 268. 
See tit. Voting, 

EMBLEMENTS, 

doctrine relating to, 206. 
what things accounted, ib. 
whether artificial grasses, clover, &c., are, 209. 
who are entitled to, 216. 

benefit of, extended to clergy by statute, 21 1 (n). 
bequest of, interest of legatee, 212. 
whether they confer an interest in the land, 213. 
may be taken in execution, 324 {n). 

contract for sale of, not within the statute of frauds, 254 ('0* 
fixtures compared to, 107. 126. 159. 247. 

B B 
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ENGINES, 

in collieries, &c., removable by tenants, kc, 34. 41. 64. 124. 
131. 

not part of the personal estate as against the heir, 168. 
do not pass to the assignees in bankraptcj, 235. 242. 
liable to be rated, 260. 

covenants in leases respecting, 223 (n). Appendix, 
347. 352, 353. 

See Machinery and Steam Engines. 

EQUITABLE MORTGAGEE. See tit. Mortgage. 

EQUITY, 

remedy in, for tortious removal of things fixed, 281. 
in what cases relief granted by, 282. 

by injunction, 281. See tit. Injunction. 

by account, 284. 

by prohibition, 282. 287. 

in the case of ecclesiastical persons. 287. 
proceedings in, when preferable to action at law, 281. 

when the right to fixtures is doubtful, 285. 
construction of statutes by, 272. 

ERECTIONS, 

made after lease granted, 315 (n). 

after mortgage, lien extends to, 228. 
in substitution for others, covenants attach to, 112. 114. 
See tit Buildings. 

ESTREPEMENT OF WASTE, 
at common law, 282. 
by Stat, of Gloucester, pendente placito, ib. 

EXECUTOR. 

right of, to fixtures as against the heir, &c. 

See Tenant in Fee, Tenant for Life, Tenant in Tail 
of tenant in fee, least favoured with respect to fixtures, 132. 

249. 
of tenant for life or tail, less favoured than common tenant, 
28. 133. 

distinctions examined, 133, 134, 135. 160. 180. 
recent decision as to his claim to trade fixtures against the 

heir, 163. 
is entitled to all things not legally affixed, 180. 
is allowed a reasonable time to remove fixtures, 136 (ft), 
is entitled to emblements, as against the heir, 210. 

not against the devisee of the land, 212. 
is liable for waste in his own time, 276. 
and for waste of his testator, 276. 285 (n). 
may sue for waste to testator's estate, 276. 
See Emblements^ Heir-looms. 

EXECUTION, 

tenant's fixtures, liable to, 321. 
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EXECUTION — conHnued. 

whether things fixed by owner in fee, liable to, 323. 

or things which go to the executor as personal estate. 

ib. 
or a mill, &c., 230* 322. 
lease demising fixed articles may be seized in, 324. 
growing crops may be seized in^ 324. 
things removable under powers, not liable to, 322. 324 (n). 
And see tit. Sheriffs. 

EXTENT. 

articles fixed in paper mill, not liable to, as ^^ utensils," 325. 
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FACTORIES, 

machinery and fixtures in, liable to be rated, 261. 

do not pass to assignees of bankrupt, 241. 243. 
See tit. Machinery. 

FARM, 

erections on. See tit AgricuUural ErecUant, 

FELONY, 

stealing fixtures, not the subject of, at common law, 326. 

unless an interval between severance and removal, ib. 

statutes relating to, 328. 
malicious injuries to fixtures, is, 330. 
demolishing fixtures by rioters, is, 331. 

See tit. Larceny. 

FENCES, 38. See tit Bushes. 
dilapidation of, 147. 

FENDER, 

of mill hatch, property in, 14. 

FIRE ENGINES. See Stetim Engines. 

FISH, 

when they pass with the inheritance, 199. 

FIXTURES^ 

different applications of the term, 1. 11. 

which to be pr^erred, 11. 
definition of, 2. 

civil law, rules of, applied to, 16 (n). See the Introduction, 
foreign laws relating to, 16 (n). See the Introduction, 
must be actually annexed to the freehold, 2. 19. 
constructive annexation of, 6 (n). And see Constructive An* 

nexaOan. 
degree of annexation requisite, 3. 6* 
are considered part of the freehold itself, 9. 

except in particular cases, 10. 321. 328. 
are analogous to emblements, 107. 126. 147. 206. 247. 

and to growing trees, 1 1 (n). 224 (n). 
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FIXTURES— con^mwerf. 

pass by convejance, mortgage, demise, &<%, of land, 214. 224. 

are rateable as land, 268. 

maj confer a settlement, when rented with house, 264. 

may be taken in execution against a tenant, 321. 

pass by a bequest to charitable uses, 248. 

are not the subject of distress, 314. 

nor of larceny, at common law, 326. 

not forfeitable as deodands, 333. 

are not goods and chattels within the meaning of the bank*- 

rupt laws, 234. 
are not recoverable in trover, while fixed, 295. 
nor in assumpsit, as ^' goods and chattels," 307. 
whether recoverable in trespass, as "goods, chattels, and 

effects," 293 («> 309. 
how to be described in pleading, 293. 298. 309. 
when put up in substitution for others, 90. 1 12. 114. 
questions relating to, arise between three classes of persons, 
18. 62. 132. 160. 

between landlord and tenant, 18. 
between the personal representatives of tenant for life 
or in tail, and the remainder-man or reversioner, ib. 
between the personal representative of tenant in fee, 
and the heir, t^. 
when removable, between landlord and tenant, 18. 64. 71. 

between personal representative of tenant for life, &c., 

123. 137. 
between personal representative of tenant in fee, &c., 
161. 182. 
when removable, in the case of ecclesiastical persons, 146. 
right to, as between vendor and vendee. See tit. Sale and 
Purchase, 

as between mortgagor and mortgagee. See tit. Mort- 
gage and Mortgagor, 
as between assignees of bankrupt and other parties. 

See tit. Bankrupt and Assignees of Bankrupt, 
as between heir and devisee. See tit Devise and 
Devisee, 
right of removal of, explained, 6.- 

is a relaxation of the ancient rule of law, 6. 20. 72. 

130. 160. 
differs from the right exercised by the owner of the 

estate, 8. 140. 142. 
and from that accruing by virtue of powers, 142. 
and from that acquired by purchase, 108 (n). 221. 
may be varied by the terms or circumstances of a 

contract, 108. 120. 
considerations on which it depends, 

the relative situation of the claimants, 7. 62. 
the purpose and object of the erection, 7. 
the intention of the party in annexing it, 7. 
47. 164. 173. 
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FIXTURES — conHnued. 

its nature before annexation, 7. 36. 

its construction and mode of annexation, 35. 43. 

85. 139. 
its comparative value as annexed, and when 

severed, 7. 164. 174. 
the destruction occasioned to it by removal, 8. 

33. 48. 81, 82. 
the injury caused to the freehold by the act of 

removal, 7. 46. 88. 139. 164. 166.^180. 188. 
the existence of custom in respect of similar 
articles, 7. 44. 92. 167. 179. 237. 
may be removed, when set up for purposes of trade, 17. 123. 
151. 

or for trade combined with other purposes, 64. 129. 

151. 160. 
or for purposes of ornament, 71. 137. 182. 
or for domestic use and furniture, 71. 137. 182. 
are not removable when put up for agricultural purposes, 50. 
time and manner of removing. See tit. Removal and Injury, 
allowance for and re-delivery of, at end of tenancy, &c. Ap- 
pendix, 346. 353. 
sale and conveyance of. See tit Sale and Reversionary In* 

terest, 
transfer of, in cases of bankruptcy, 233. 
devise of. ^ 

mortgage of. > See the respective titles, 
valuation of. 1 



FLOWERS, 

in gardens, when not removable, 70. 

FOLD YARD, 

walls of, not removable, 50. 

FORGE, 

wheel of, not liable to forfeiture as a deodand, 334. 

FOREIGN LAWS, 

relating to fixtures, 16 (n). And see the Introduction. 

FRAMES, 

in nursery grounds, whether removable by tenants, 70 (n). 

FRANCE, 

laws of, respecting fixtures, 16 (n). And see the Introduction. 

FRAUDS, Statute of, 

4th sect, of, whether contracts for sale of fixtures are within, 
252. 

after an appraisement, 254. 
17th sect, of, contracts for fixtures need not be in writing 

under, 255. 
5th sect, of, whether a devise of fixtures is within, 251. 
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FRAUDULENT CONVEYANCE, 

possession of fixtures by mortgagor, not evidenoe of, 231. 241. 

FREEHOLD, 

ancient rale of law in favour of, 9. 19. 180. 

modem relaxation, between three classes of persons, 

20. 52. 
degree of relaxation, different in the several cases, 52. 

127. 178. 
decisions in favour of one class, how far applicable to 
others, 28. 72. 132, 133. 138. 178. 
fixtures are considered part of, 9. 215. 264. 271. 295. 315 (n). 
unless in favour of creditors, 321. 
or, infavorem viUSy 328. 

injury to, by removal of fixtures, 88. See tit. Injury^ 
And see tit. Annexations. 

FREEHOLDER, 

right of voting of, in respect of annexations to land, 268. 

FRUCTUS INDUSTRL/LLES, 

may be taken in execution, as goods and chattels, 324 (»). 
And see tit. Crops and Emblements, 

FRUIT, 

growing, belongs to the heir, 206, 207 (n ). 
falling into the land of another person, 14 (n). 102. 

FRUIT TREES, 

removable, by whom. See tit Trees. 
destruction of, waste, 69 (n). 

FUEL HOUSE, 

for agricidtural purposes, not removable, 50. 

FURNACES, 

are removable fixtures, 23. 25. 73. 116. 126. 138. 183. 187. 
cannot be distrained, 316. 

FURNITURE, 

fixtures put up as, are removable, 71. 137. 182. 

principle and extent of the rule, 83, 84. 139. 185. 188. 
fixed, what so considered, 87 («). 184. 249. 250 (»). 
fixtures pass in a will as, 248. 

And see tit. Ornamental Fixtures. 



G. 

GARDENS, 

conservatories^ pineries, &c., in, not removable, 76. See next 

title, 
frames and glasses in, whether removable, 78 (n). 
trees in, right of removing. See tit. Trees. 
fiowers in, not removable by private persons, 70. 
box edgings in, not removable by private persons, ib. 
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GARDENS — continued. 

stealing from, 329, 330. 

leases of, proyisions in for removing and valning trees. See 
Appen^Xy 348. 

See next title, and Emblements. 

GARDENERS, 

may remove trees, shrubs, 3ec., planted for sale, 68. 

and fruit trees, though in bearing, 68. 
not allowed to destroy strawberry beds in bearing, 69. 
whether they may remove hothouses, &c., 70. 76. 79. 
executors o^ entitled to remove fruit trees, &c., 206 {n). 
fruit trees belonging to, not distrainable, 319. 

GATES. See tit. Doors. 
stealing of, 330. 
not liable to forfeiture as deodands, 333. 

GIBBET, 

whose property, when erected in private land, 13. 

GIFT, 

of fixtures to reversioner, when inferred, 95. 
negatived by continuing possession, 101. 106. 
whether negatived by delivering up premises without pre- 
judice, 105. 

or by a declaration of intention, %b. 
presumption of, does not arise where tenant's interest is un- 
certain, 107. 
nor unless the property is legally affixed, 106. 

GLASS, 

parcel of the freehold, 72. 86 (n). 155. And see tit. Windows, 

GLASSES, 

pier and chimney, fixed by nails, removable by tenant, 74, 75. 
79. 138. 247. 249. 

put up in lieu of wainscot, or in panels, whether re- 
movable, 183, 184. 249. 
in nursery grounds, whether removable, 70. 

GOODS, sold and deUvered, 

fixtures not recoverable as, 308. 

GRANARY, 172. 

on pillars, a chattel by custom of Hampshire, 179. 

GRASS. See tit. Emblements. 

GRATES 

removable, 75. 76 (n). 138. 146. 185. 187. 2^. 

GRAVE-STONES, 

property in, 202, 203. 
stesJing from, 329 (n). 

See tit. Executors. 
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GREENHOUSES, 

whether removable, 70. 76. 79. 112. 

GROWING CROPS. See tit. Emblements. 

sale of, whether within the statute of frauds, 26Zn 

may be distrained, 319. 

may be taken in execution, 324 (n). 

GYMOLDS, 

doors, &c., hung on, 6 (n). 15. 218. 
are not distrainable, 316. 



H. 

HANGINGS, 

are removable, 72. 74. 82. 138. 183, 184. 
pass by will, as " household stuff," 82 (n). 

HATCH, 

of mill, placed on the land of another, property in, 14. 

HATCHMENTS, 

in churches, property in, 202. 

HAWKS, 

whether they pass with the inheritance, 200. 

HEARTHS, 

whether removable, 72. 87 («). 

HEDGES, 

are parcel of the freehold, 206. 
See tit. Bushes, 

HEIR, 

ancient rule of law, in favour of, 152. 180. 

relaxed by modern decisions, 157, 158. 180. 

conflicting authorities on the subject, 155. 168. 177. 
185. 
right of to fixtures, as against the executors. See Tenant m 
Fee. 

as against the devisee, 245, 246. 
is more favoured than landlord in regard to fixtures^ 132. 
177. 

or than the remainder-man, t6. 
is entitled to things accessary to the realty, 163. 168. 175. 

as the apparatus of salt works, 163. 

or engines and machinery in mines, &c, 168. 

to things constructively annexed, 115. 175. 181. 

not to things neither actually nor constructively an- 
nexed, 180. 

to heir-looms, 192. 

to the charters and deeds of the estate, 189. 

to chattels animate, as deer, &c., 195. 199. 

to trees, hedges, &c., 206. 
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HEIR — continued. 

remedy of, for tortious removal of things fixed to the freehold, 

290. See tit. Remedies, 
cannot maintain trespass till after entry, 290. 
may maintain action for injury to monuments, &c., of ancestor, 
203. 

See tit. Heir-loams, Charters, Emblements, 

HEm-LOOMS, 

nature of, explained, 192. 
what are, 193. 

right to, depends on custom, 193, 194. 
whether they may be of fixed chattels, 192, 193. 
whether devisable 'apart from the estate, 197. 
may be granted away by the owner in his lifetime, 198. 
things in the nature of, 194. et seq, 
chattels may be limited as, by deed or will, 197. 
See tit Crown Jewels, Collar of S.S* 

HOLDFASTS, 

fixtures fastened by, 76 (n). 
HOLLAND, 

laws of, respecting annexations to freehold,* 16 (n). 
HOOKS, 

windows or doors hung on, are constructively annexed, 6 (n), 
15. 218. 316. 

HOPS, 

the subject of emblements, 207. 

HORNS, 

ancient, pass with the inheritance, 196. 

HOTHOUSES, 

whether removable, 70. 76. 

HOUNDS, 

whether they belong to the heir, 200. 
muta canum, of bishops, 200 (n). 

HOUSE, 

fixtures of, when removable. See tit. Fixtures, 

substantial additions to, not removable, 41. 55. 79. 87 (n), 

92. 172. 
permanent improvements to, not removable, 87. 
injury to fabric of, prevents removal, 44. 46. 81. 88. 90. 131. 

180. 188. 
lease or conveyance of, passes things fixed, 214. 221. 224. 

315 (n). 
demise of with the fixtures, tenant's interest in, 223. 
what things constructively annexed to, 6 {n\ 155. 218. 246. 

316. 
locks, keys, doors, windows, &c., of, 6. 72. 153. 218. 246. 

316. 
detached pipes and conduits of, 218 (n). 
value of, increased by fixtures, rateable in proportion, 258. 
with fixtures, may confer a settlement, 264. 
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HOUSE — continued, 

fixtures of, when not considered part of, in favorem viUs, 

328. 
on demise of, and fixtures to be valaed, what tenant must paj 

for, 221. Appendix, 350. 353. 

HOUSEHOLD STUFF, 

bequest of, hangings pass by, 82 (n). And see tit. Bequest, 

HURDLES, iron, 38 (n). 

HUSBANDRY, 

annexations for, not removable, 50. 

See tit. AgriculturcU JErectians, 

I. 

IMPEACHMENT OF WASTE, 

clause of exemption from, in leases or life estates, 121. 141. 

322. 
equitable construction of, 142. 
things severable hj virtue of, not seizable under 9l fieri facias^ 

322. 

IMPROVEMENTS, 

permanent, not removable, 87. 

what is comprehended under, 112. 115. 

INCOMING TENANT. See tit. Tenant 

what fixtures to pay for, to the landlord, 221. 223. 

to the outgoing tenant, 221. 350. 353. 
interest acquired by, on purchasing fixtures, 108. 119. 222. 
remedy of, when fixtures sold to him without title, Ap- 
pendix, 354. 
cautions and directions to, on the purchase of fixtures, 355. 

on taking a demise of premises, 119 (n). 222. Ap-» 

pendix, No. IL 
on taking assignment of lease, t6. 
on taking an under-lease, tb, 
on a fresh agreement for the premises, 117, 118. 
See tit. Sale. 

INCUMBENTS^ ecclesiastical, 

what fixtures removable by, and by their executors, 145. 
whether entitled to remove fixtures after resignation, &c., 146. 
not entitled to emblements after resignation, 211. 
right of, to grant vaults, &c., in churches, 203 (n). 
property of, in trees in churchyard, 205. 

See tit. DUapidationi, Ecclesiastical Persons. 

INJUNCTION, 

remedy by, to prevent removal of things affixed, 281. 

in what cases it lies, 284. 

nature of the proceedings in, 282. 

granted with account of wast^ committed, 284. 

granted until the right to fixtures determined at law* 285. 

lies against ecclesiastical persons, 282. 
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• 

INJURY, 

to freehold, bow affecting the right to remove fixtures, 44 46. 

81. 88. 131. I6L 180. 188. 237. 
liability of tenants to repair, on removing fixtures, 46. 90. 

INTENTION, 

of parties, bow affecting the right of removal, 47. 92 (n). 
165 (»). 

maj control general terms, in sale of fixtures, 218. 222. 

or on mortgage of fixtures, 226. 
how to be inferred in a will, 251. 

INVENTORY OF FIXTURES. See tit Schedule. 

IRON WORKS, 

machinery and apparatus of, 115. 



J. 

JACKS, 

removable, 187. 

JACK WEIGHT, 

liable to forfeiture as a deodand, 334. 

JEWELS. See tit. Crown Jewels. 

JOINT TENANTS, 

survivor of, entitled to com growing, 212. 

K. 

KEYS, 

are parcel of the freehold, 6(»). 87(»). 155. 218. 246. 
pass by grant, &c., of house, 218. 246. 

KILNS. See tit. Lime Kilns. 



L. 

LAND, 

lease or conveyance of, passes things affixed, 214. 
whether it passes executor^s fixtures, 220. 
improved by onnexationfl, rate, settlement, &c, in respect of, 
258.264. 

See tits. House and Freehold. 

LANDLORD, 

ancient rule of law in favour of, 19. 53. 71. 271. 

modem relaxation of, in respect of trade and other fix* 
tures, 20. 29. 72. 
what things he is entitled to, as against the tenant. See tit. 

Tenant 
cannot claim erections placed on blocks, roUers, &c., 6 (»). 43. 
106. Appendix, No. I. p. 345. 
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LANDLORD — continued. 

fixtures belong to, if not removed before the expiration of 

tenancy, 95. 
fixed articles demised, revert to on severance, 223. 290. 303. 
parol consent by, to remove fixtures, efiect of, 106. 113. 
stipulations by, for allowance for fixtures at end of lease. 
Appendix, 347, 348. 

respecting the re-valuing and re-delivery of fixtures to 
him, Appendix, 348. 353. 
remedies by, for tortious removal of articles claimed as fix- 
tures. See tit. Remedies, 

LARCENY, 

fixtures not the subject of, at common law, 326. 

made felony by statute, 328. 
in stealing property fixed to buildings, &c., 329. 

trees, shrubs, vegetables, &c., 330. 

gates, fences, posts, &c., %b. 

ores from mines, t^. 
by tenants and lodgers, of fixtures, i&. 

LEAD, 

affixed, stealing of, 328. 

LEASE, 

things affixed pass by, unless excepted, 214. 224. 

covenants in, may enlarge or restrict the tenant's right to fix- 
tures, 108. 120. 

of house and fixtures, nature of tenant's interest. 111, 112. 223. 
291. 303. 312. 

construction of, whether by matters dehors the deed, 1 17. 

renewal of, may afiect the tenant's right to fixtures, 117. 
et seq. 223 (n). 

assignment of, what fixtures to be valued on, 222. Appen- 
dix, 351. 355. 

fixtures pass with, to assignees of bankrupt, 239. 

whether severance of fixtures by assignees, is an acceptance 
of, 239. 

may be taken in execution, together with fixtures, 324. See 
Execution, 

clauses in, on demise of collieries, mines, nursery-grounds^ &c, 
223. Appendix, 347, 348. 352. 

stipulations in, respecting the valuation of fixtures, 221. 
Appendix, 350. 353. 

respecting the repair and re-delivery of fixtures to 
landlord. Appendix, 351, 352. 

schedule, or inventory of fixtures in. See tit. Schedule. 

LICENCE, 

by parol, to remove fixtures, not sufficient where a covenant 
exists, 113. 

LBIE KILNS, 

whether removable by tenants, 42. 308. 316 (n). 
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LOCKS AND KEYS, 

are parcel of the house, 6 (n). 87 («> 155. 218 246. 

LONDON, 

ordinance in, respecting fixtures, see the Introduction, 
custom of, to erect scaffolding in adjoining land, 13. 

LOOKING-GLASSES. See tit. Glasses. 



M. 

MACfflNERY, 

removal of, see tit. Steam Engines^ and Trade Fixtures. 

in mines, calico works, &c., whether personal estate as between 

heir and executor, 168. 236. 
construction of, so as to remain personal property, 4. 87 (n). 

331. 
demise of, together with premises, 223. 
put up in substitution, 112. 114. 
removal of, bj tenant, what repairs necessary, 90. 
is subject to poor's rate, 260. 
does not pass as " goods," &c., to assignees of bankrupt, 235. 

241, 242. 
malicious damage to, felony, 330, 331. 
demolishing of, by rioters, felony, 331. 

MALICIOUS INJURIES, 

to fixtures, machinery, &c., 330. 

to erections and engines in mines, 331. 

MALT MILLS, 

poor's rate in respect of, 260. 

MANGERS, 154. 

MANUFACTORIES, 

removal of, 43. 172. See tit. Buildings. 
fixtures in, see tit. Trade Fixtures. 

MASH TUBS, 

removable by tenants, 76. 

MILLS, 

what description of, removable, 6 (n). 35. 76 (w). 167 («). 

172. 215. 
machinery o^ When removable, ih. 112. And see tit Ma- 

chinery. 
mortgage of, passes the stones and tackling, 228. 
whether seizable under 9i, fieri facia^^ 230. 322. 
sails and wheels of, considered part of the freehold, 167 (n). 

334. 
hatch of, placed on soil of another, 15. 

And see tit. Wind-Mills, Cyder^MillSy MaU^MUlsy 
Coffee-MUlsy Cotton-MUls. 
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MILLSTOKES, 

are considered part of the freehold, 6 (n). 155. 218. 246. 316. 
pass by devise or conveyance of the mill, 215. 246. 

or by mortgage of the mill, 298. 
put up in substitution for others, 112. 
are not distrainable, 316. 

although removed for picking, 317. 
are not forfeitable as deodands, 334. 

MINES, 

working of, a species of trade, 56. 64. 129. 168. 
machinery of^ removable by tenants, 34. 64. 124. 164. 

is not personalty as against die heir, 161. 168. 

malicious injuries to, felony, 331. 
provisions in leases of, 348. 352. 

MONUMENTS, 

in churches, property in whom vested, 203. 
action for defacing, who may bring, 203. 
privilege of erecting, 203 (n). 
stealing brass from, felony, 329 (n). 

MORTAR, 

annexation by, 23. 82. 112. 152. 154. 163. 

MORTGAGE, 

of fixtures, apart from the land, 225. 
of land, conveys all things annexed, 225. 

unless a contrary intention appears, 226. 

although only an equitable mortgage, 229 (n). 
of house, conveys the fixtures, though not mentioned, 227. 

and though subsequently put up, 228. 
of mill, passes stones and tackling, 228. 
possession after, by mortgagor not fraudulent, 229. 

See tit. Mortgagor. 

MORTGAGEE, 

claim of, to fixtures, as against assignees of bankrupt, 233. 
remedy of, where fixtures are wrongfully removed, ib. 

MORTGAGOR, 

may not remove fixtures pending the mortgage, 232. 
possession of fixtures by, not fraudulent, 229. 

does not create a visible ownership against creditors, 

240. 
See tit. Mortgage. 

MOURNING, 

hung in churches, the incumbent entitled to, 204. 

MUTA CANUM, 

of bishops. See tit Hounds. 

N. 

NAILS, 

annexation by, 74, 75. 87. 184. 
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NURSERY GROUNDS, 

trees, &c, in, not distrainable, 319. 

proYisions in leases o^ as to removal, &c., of trees. Appendix, 
348. 

See the next Title. 

NURSERYMEN, 

may remove trees, kc, planted for sale, 68. 
whether they may remove hot-houses, &c., 70. 79. 
stock of, goes to their executors, 206 (n). 
See Gardeners and Gardens. 

O. 
ONSTAND, 

right of, by outgoing tenant, in respect of fixtures, 120. 

ORDINANCE, 

of London, respecting fixtures. See the Introduction, 

ORGANS^ 

in churches, {property in whom vested, 205. 

ORNAMENT, 

matters of, relaxation of the ancient rule of law, in favour of, 
71. 154. 182. 

principle of the relaxation, 83. 

are not considered part of the freehold by the civil law, 
82 («). 

See the next Title. 

ORNAMENTAL FIXTURES, 

may be removed by tenants, 71. 79. 
description of, removable by them, 73. et seq. 
may be removed by the executors of tenants for life or in tail, 
137. 

by the executors of tenants in fee, 182. 
by ecclesiastical persons, 145. 
right to remove, how qualified in these several cases. See 
under the respective titles, Tenant^ Tenant for Life^ &o. 
must depend on the particular case. 80. 
things in the nature of, when removable, 84. 138. 187. 
And see tit* House^ and Domestic Furniture. 

ORNAMENTS, 

fixed in churches, property in whom vested, 202. 
belonging to a bishop's chapel, 146. 196. 

OUTGOING TENANT, 

what fixtures he may remove. See tit. Tenant 

sale of fixtures by, to landlord or incoming tenant, 221, 222. 353. 

stipulations for re-valuation, &c., of fixtures at the end of his 

term. Appendix, 348. 350. 353. 
his right of onstand in respect of fixtures, 120. 
And see tit. Incoming Tenant. 

OVENS, 76. 185. 187. 

whether liable to execution, against the owner in fee, 323. 
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P. 

PALING, 38. 153 («). 154. 
stealing o^ 330. 

PANNELS, 

glasses in, 183, 184. 249. 

PARK, 

deer in, pass with the inheritance, 199. 
unless tame, or the testator's interest was a chattel, 201. 
whether the heir can claim except in respect of a legal park 
199 (n). 

PARSON, 

soil and freehold of the church is in, 204 (n). 

cannot remove monuments, &c., legally set up in the church, 

203. 
right of, to grant a vault in, 203 (n). 
entitled to mourning hung in the church, 204. 

to timber and sci^olding erected on public occasions, 

204. 
to the materials of pews and seats when severed, 204. 
to trees in churchyard, 205 (n). 
organ of church does not belong to, 205. 

See tit. Incumbent and DUapidations, 

PARSONAGE HOUSE, 

fixtures in, when removable, 145. 

See tit. Dilapidations and Incumbent. 

PARTITIONS, 40. 277. 

PARTNERS, 

fixtures put up by, after mortgage, 229. 

PAVEMENT, 

whether removable, 40. 

PAYMENT, 

of money into court, effect of as to a daim for fixtures, 229 (n)* 

PENNONS, 

hung in a church, property in whom, 195. 202. 

PERMISSIVE WASTE, 

action on the case, whether it lies for, 279 (n). 
does not lie against tenants at will, tb. 

PERSONALTY. See tit. Assets^ personal 

PEWS, 

property in whom, 204. 
materials of, when severed, ih, 

PICTLTIES, 

fixed to the wall by screws, &c., 73. 183. 
ancient, considered as heir-looms, 195. 

PIER GLASSES. See tit Glasses. 
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PIGEONS^ 

whether thej pus with the inheritance, 200, 201, 202 (n). 
waste to destroy the stock of, 200. 
tame, larceny to steal, 202 (n), 

PIGEON-HOUSE, 

waste to destroy, 286. 

on farm, not removable, 51. 

PILLARS, 

bnildings on, not considered part of the freehold, 6 (n). 179. 

266. 268. 
granary built on, a chattel by custom in Hampshire, 179. 
of bride and mortar, 116. 

in a dairy not removable, 82. 

PINERY, 

erected in garden, not removable, 77. 

vms, 

fastening by, whether a complete annexation, 5. 8L 237. 

PIPEa 

in brewhouses, kc, removable, 35. 116. 

lud in ground for water or gas» rateable, 262, 263. 

pass by grant of a house, 218 (»). 219. 

affixed, stealing of, 328 (n). 

PLANT, 

in breweries, &c., removable, 35. 

passes by a mortgage of the brewery, 219. 
demised with brewery, nature of the tenant's interest, 
223. Appendix, 352. 

PLANTS. See tit Trees. 

POLLARDS^ 

property in, 66 (n). 291 (n). 

POOR'S RATE, 

land, &c^ improved by annexations^ rateable to, according to 
improved value, 258. 

as by a weighing-machine, 259. 
by steam-engines or other machinery, 260. 
by water or gas pipe% 262. 
by a tunnel under water, 263. 
unless where the principal matter is not raiteaUe, 264* 
whether the property must be actually affixed, 261. 
mode of assessment to, 258 (n). 261. 

PORTRAITS, 

ancient, considered as heir-looms, 195. 

POSSESSION, 

of fixtures, not a reputed ownership, 239. 

after a mortgage, nor fraudulent, 229. 
by tenant, after the expiration of his term, effect of^ 96. 105. 
356. 

C C 
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POSSESSION — continued. 

delivery of by tenant, without prejudice, effect of, 105. 

POSSIBILITY, 

tenant apresy what he may remove. See tit. Tenant in TaiL 

POST WINDMILL, 6 (w). 

renting of, will not confer a settlement, 266. 
vote at election in respect of, held good, 268. 

POSTS, 25. 38. 153. 187. 294. 

' buildings on, not considered part of the freehold, 6 (n). 266. 
268. 
stealing of, 330. 

POTATOES, 

the subject of emblements, 208. 

POTS, 

fixed, 185. 

whether seizable in execution against owner in fee, 323. 

POWERS, 

right of removal under, as distinguished from the right to 

fixtures, 8. 140. 142. 144. 
things removable under, not liable to execution, 322. 

PREBENDARY, 

liable for dilapidations, 149. 

PRESSES, 

removal of, 87 (n). 156. 

not to be considered part of the house, infavorem tntOy 328. 
See tit. Cupboards, 

PRINCIPAL, 

not to be destroyed by taking away the accessary, 47. 131. 
165. See tit. Accessary Buildings. 

PROHIBITION OF WASTE, 
at common law, 282. 
under the statute of Gloucester, ib. 
against ecclesiastical persons, 287. 

PRUSSIA, 

laws of, relating to fixtures, see the Introduction. 

PUMP HOUSE, 

erected on farm, not removable, 51. . 

PUMPS, 

removable by tenants, 80. 
whether they go to the heir, 187* 

PURCHASE, 

of house, articles affixed are included in, 214. 221. 

unless an express provision to the contrary, 218. 
of fixtures, nature of the interest acquired by, 108. 221, 222. 
Appendix, 286. 290. And see tit. Sale. 

PUSEY HORN, 

a charter of conveyance, 196. 



INDEX* 387 



R. 

BACKS, 

of stables, parcel of the freehold, 298 (n). 

RAILS, 38. 187. 

stealing of, 380. 

RAILWAY, 

land improved by, rateable according to the increased value, 
260. 

RANGES, 185. 

whether seizable in execution against owner in fee, 323. 

And see tit. Grates and Stoves. 1J_^^. \ 

RATING, 

of landy improved by chattels annexed. See tit. Poor's 
Rate. 

RECTORY HOUSE, 

fixtures in. See tit. Incumbent and Dilapidations. 

REMAINDER-MAN, 

what annexations belong to, as against the executor, &c. See 

tit. Tenant for Life, &c. 
remedies of, for the tortious removal of things affixed. See 

tit. Remedies, 

REMEDIES, 

for the tortious removal of fixtures, &c, 
at law, 270. 
in equity, 281. 
by landlord, against tenant, 

by action of case in nature of waste, 276. 
of trespass, 289. 
of trover, 295. 303. 
of assumpsit, &c., 307. 
by injunction, &c. 306. 
by landlord, against a stranger, 289, 290. 303. 306. 
by tenant, against landlord, or a stranger, 290. 304. 
by remainder-man or reversioner, against tenant for life, 275. 
against executor of tenant for life or in tail, 276. 290. 
307. 
by executor of tenant for life or in tail, against remainder- 
man, 276. 287. («). 
by heir, against executor of tenant in fee, 276. 283. 290. 
in the case of ecclesiastical persons, 

by action for dilapidations, 148. 
by injunction and prohibition of waste, &c. 150 (n). 287. 
by proceedings in the ecclesiastical courts, 1 48. 
by vendor against purchaser, for the price of fixtures sold, 
308. 

cc 2 
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BEMEDJES — continued. 

by purchaser against vendor, for selling fixtures without title, 
Appendix, 354. 

And see Waste^ Tnjunctum, Assumpsity Covenant, Trespass^ 
Trover, Distress, Execution. 

REMOVAL OF FIXTURES, 

right of, explained, 6. 

is an exception from the rule of law respecting the 

freehold, 10. 
on what considerations it depends. See tit. Fixtures. 
distinguished from the right incident to the ownership of 
the estate, 8. 140. 

and from rights under powers appendant to estates, 

142, 143. 
and from the right acquired hj the purchase of 
fixtures, 222. 
may be qualified by contract, 19. 108. Ill, 112. 120. 
within what time to be exercised, in different cases, 94. 103. 

105, 106. And see tit. Time, Tenant. 
damage occasioned by, must be repaired, 46. 90. 351. 
special provisions respecting, in leases, &c. Appendix, No. IL 

RENEWAL, 

of lease, efiect of. See tit Lease. '] 

REPAIR, 

of fixtures demised, 352. 

of fixtures substituted by tenant, 90. Appendix, 352. 
of damage to premises by removing fixtures, 46^ 90. 
covenant for, how varying the tenant's right to fixtures, 109. 
112. 114. 

does not extend to buildings on blocks, rollers, &c., 
120 («). 

REPLEVIN, 

does not lie for fixtures, 316 (n). 
And see tit. Distress. 

REPUTED OWNERSHIP, 

possession of fixtures not considered to be, 259 et seq. 

REVERSIONER, see tit. Landlord. 

claims of, against executor of tenant for life or in taiL See 

Tenant for Life and in TaiL 
remedies of, for Uie tortious removal of things affixed. See 
tit. Remedies. 

REVERSIONA&Y INTEREST, 

in fixtures, sale of by parol agreement, valid, 255. 

RINGS, 

pass with a house, 211. 246. 

RIOTOUS ASSEMBLIES, 

demolishing of fixed machineiy by, in mills, mines, &c., 331. 
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BOLLERS, 

erections placed on, not considered part of the freehold, 5 (n). 
36. Appendix, 345. 

covenant to repair, does not extend to, 120 (n). 

ROOTS, 

the subject of emblements, 208. 
larceny to steal, 330. 



S. 

SAILS, 

of windmill, considered part of the freehold, 167 (»). 334. 
not forfeitable as deodands, 334. 

SALE, 

of house, &c, when fixtures included in, 214. et seq, 221. 

of house and fixtures, what things to be valued on, 221. 

Appendix, No. IL 
of reversionary interest in fixtures, 255. 
of fixtures, by landlord to tenant, 222. Appendix, No. IL 

by outgoing to incoming tenant, 222. Appendix, 
'353. 
nature of the interest conferred by, 108 (n). 222. 
effects a severance when complete, 310 (n). 
remedy of purchaser, if made without title, 354. 
whether agreement for, is within the statute of frauds, 

253. 
stamps on agreements relating to, 255. Appendix, 

351. 
schedule on, see tit. Schedule. 
bargain and sale, form of. Appendix, 353. 

SALT PANS, 

are removable as trade fixtures by a common tenant^ 2. 36. 

114. 
belong to the heir with the estate, 163. 
decision respecting them, considered, 165. 

SAND, 

blown upon a close, becomes part thereof, 14. 

SASHES, 

window, when not considered fixed, 329. 

SCAFFOLDING, 

erected in churches on public occasions, proper^ to whom 

accruing, 204. 
custom of London to erect in adjoining land, 13. 

SCHEDULE, 

of fixtures, when it should accompany lease or other convey* 

ance, 221. 
is not receivable in evidence unless stamped, 256. 
stamp required on, in different cases, t&. 

CO 3 
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SCOTLAND, 

law of, in respect of fixtures, 16 (n). And see the Introduc- 
tion. 

SCREWS, 

nails or bolts, annexation by, 74, 75. 87. 184. 237. 262 (n). 

SEATS, see tit. Benches. 

fixed in charches. See tit. Pews* 
moveable, in churches, property of, 205. 

SEQUESTRATOR^ 

liable for dilapidations, 149. 

SETTLEMENT, parochial, 

in respect of land improved in value by fixtures, &c., 264. 
to confer, things must be actually affixed, 266. 

a windmill on posts, or not fixed, insufficient, 266. 

SEVERANCE^ 

of fixed articles, efiect of, in transferring the right of property, 

223. 238. 291, 292. 303. 310 (»). 
is efiected by sale of fixtures when complete, 310 (n). 
of fixtures demised, vests the property in the lan^ord, 223. 

303, 304. 
of fixtures by assignees of bankrupt, see tit. Bankrupt 
and removal, if continuous, not felony, 326. 

whether trespass or trover is maintainable in such 
case, 292. 299. See tit. Removal of Fixtures* 

SHEDS, 

when removable by tenant, 38. 42. 116. 

not removable, when put up for mere agricultural purposes, 

50. 
when considered accessary buildings, 40 (n). 42. 

SHELVES, 87 («). 298 («). 185. 

SHERIFF, 

what fixtures may be taken in execution by, 321. 

may take fixed articles demised, together with a lease, 324. 

but not when severed by the tenant, 325. 
when bound to seU fixtures in separation from the lease, ib. 
vendee of, his liability for tortious levy, 305. 

And see tit. Execution. 

SHROUD, 

to whom it belongs after burial, 204. 

SHRUBS, 

by whom removable. See tit. Trees and Bushes. 
in nursery-grounds cannot be distrained, 319. 
stealing of, 380. 

SHUTTERS, 155. 
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SLABS, 

of marble^ removable by a tenant, 249. Appendix, 341. 
will not pass as furniture in a will, 248. 
unless the testator had a chattel interest, 250. 
And see Chimney-Pieces, 

SOAP WORKS, 

fixtures in, removable by tenants, 27. 40. 

SPECIAL OCCUPANT, 

property of, in deer, fish, &a, 201 (n). 

S. S., collar of 

an heir-loom, 195. 

STABLE, 

on rollers, not considered part of the freehold, 5 (n). 36. Ap- 
pendix, 345. 

STADDLES, 

bams built on, not part of the freehold, 6 (n). 297. 

STAMPS, 

on schedule of fixtures, 255. 

on deed, with schedule annexed, &c, ib. 

on agreements relating to sale, &c., of fixtures, 256. 

on lease of fixtures, 257. 

on appraisements of fixtures, Appendix, No. HI. 

STATUTE OF FRAUDS. See tit. Frauds, Statute of. 

STATUTES, equitable construction of, 272 (»> 

STEAM-ENGINES. See tit. Engines. 

in collieries, &c., removable by tenants, &c., 34. 64. 103, 104. 

110. 116. 124. 161. 237 (n). 
whether they pass to the executor as against the heir, 161. 

168. 179. 
do not pass to assignees of bankrupt, as goods, 235. 242. 
whether they pass by bequest of personal estate, 160 (n). 179. 
walls or sheds of, considered accessaries, 42. 131. 
if annexed to land, liable to poor's rate, 260. 
malicious injuries to, felony, 331. 
deodand of, whether of boiler also, 335 (n). 

STEEL-YARD, 

attached to house, rate in respect of, 253. 

STILLS, 

if fixed, do not pass to assignees of bankrupt, 234. 
otherwise, if placed on horses or frames, ih. 

STOCKING-FRAME, 

screwed to floor, whether a fixture, 87 (n). 331 (n). 

STONES, 

becoming imbedded in soil, property in, 14. 

STOVES, 

are removable, 76 (n). 138. 146. 156. 185, 186, 187. 

c c 4 
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STRAWBERRY-BEDS, 

when not to be destrojed, bj gardeners^ &e.y 69. 

SUBSTITUTED FIXTURES 

covenants attach to, 90. 112. 114. 

rules relating to, 90. 1 12. 114. Appendix, 352. 

SWANS, 

whether thej pass with the inheritance, 200. 

T. 

TABLES, 

fixed or dormant, 27. 71. 153, 154. 187. 
billiard, when fixed, rateable with house, 253. 

TABLETS, 

in churches, right to erect, 203 (»). 
property in whom Tested, 202* 

TAPESTRY, 

fixed to walls, removable, 74. 138. 183. 
And see tit. ffanging$. 

TEAZLES, 

whether the subject of emblements, 208. 

TENANT, 

not liable for waste at common law, 21. 271. 
made liable by statutes of Marlbridge and Gloucester, 272. 
right of, in removing fixtures, is a relaxation of the law ai 
waste, 20. 

this relaxation when first allowed, 27. 
whether it proceeded originally on the ground of trade, 
24. ei seq, 
is more favoured in respect of fixtures than other dasses of 

persons, 28. 132. 
what fixtures he may remove, 

may remove trade fixtures, 27. 

principle and extent of this rule. See Trade and 

Trade Fixtures. 
particular instances of trade fixtures, 34. et seq. And 

see Appendix, No. L 
general rules respecting his right to trade fixtures, 48. 
may remove fixtures for trade combined with other purposefl^ 
64. 

particular instances of these mixed cases^ 66. 
may remove fixtures put up for ornament, 71. 

principle and extent of this rule. See tit Ornament 
particular instances of ornamental fixtures, 73. Ap- 
pendix, 341. 
general rules respecting his right to ornamental fixtures, 
91. 
may remove fixtures put up for domestic use and furniture, 88. 
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TENANT — continued. 

particular instances of these fixtures 76. Appendix, 
842. 
may remove buildings placed on blocksy pattens, plates, &c., 

3. 5 (n). 43. 120 (n). And see Appendix, No. I. 345. 
is not allowed to remove agricultural erections, 50. 
cannot remove fruit trees, shrubs, flowers, &c., 69. 

unless in nursery-grounds, &c. 69. See tit. Nur^ 
serymen and Gardeners, 
maj be prevented from removing fixtures by the terms of his 
lease, &c., 108. et seg. 120. 

as by a covenant to repair, 109. 
or by taking a new lease, 117, 118. 
or by circumstances implied from an agreement with 
his landlord, 118. 
must remove his fixtures within the term 94. 
unless he continues in possession, 96. 
or his interest in the premises is uncertain, 106. 
is bound to repair damage occasioned by the removal of fix- 
tures, 46. 88. 90. 
what fixtures he is to pay for, on taking possession, 

to his landlord, 221. 224. 
to an outgoing tenant, 222. 
And see Outgoing Kn^ Incoming 
Tenant. Appendix, No. II. 
nature of the interest he acquires on the purchase of fixtures, 

108. (»). 222. See tit. Sale. 
nature of his interest when fixtures are demised to him, 290, 
291. 

how far he is bound to repair the articles demised. 

Appendix, 362. 
or to substitute others in lieu of them. Appendix, 352. 
mortgage of fixtures by. See tit. Mortgage. 
bankruptcy of, right of his assignees to fixtures. See tit. 

Bankrupt. 
his fixtures seizable under ^ fieri facias^ 321. 
remedies by. and against, for tortious removal of fixtures, &C., 

290, 291. See Remedies and Waste. 
stipulations by, for re-valuation of fixtures at the end of his 

term, Appendix, No. IL 
rules and directions to, respecting the purchase, valuation, &c., 
of fixtures. Appendix, No. I. and No. II. 
And see tit. Fixtures^ Demise^ Covenanty Valuation, 

TENANT AT WILL, 

not included in the provisions of the statute of Gloucester, 

279 (»). 
not liable for permissive waste, 279 («). 
may be sued in trespass for voluntary waste, 290 (n). 

TENANT BY THE CURTESY, 

whether liable for waste at common law, 272 (n). 

what he may remove, 143. And see tit. Tenant for Life. 
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TENANT IN DOWER. 

liable for waste at common law, 271. 

what may be removed by, 143. And see tit. Tenant for Lift, 

TENANT FOR LIFE. 

whether punishable for waste at common law, 272. 

made liable by statutes of Marlbridge and Gloucester, 272. 

his right in respect of fixtures, 124. 141. 

when his estate is without impeachment of waste, i&. 
And see tit. Impeachment of Waste, 
when he may devise chattels affixed to the freehold, 245. 
ancient rule of law relaxed in favour of his personal estate, 
125. 128. 

this relaxation when first allowed, 124. 
not so extensive as in the case of a common tenant, 133. 
executor of, what fixtures he is entitled to^ as personal assets, 
is entitled to trade fixtures, 124. 129. 

extent of this privilege, 130. 135. 
particular instances described, &c. 124. 
general rules respecting his right to trade fix- 
tures, 130. 
is entitled to fixtures for trade and other purposes com- 
bined, 129. 
is entitled to fixtures for ornament or domestic fur- 
niture, 137. 

particular instances described, 138. 
general rules respecting his right to ornamental 
fixtures, 139. 
his right to fixtures, as compared with that of his testator, 
142. 

how far it may be inferred from the right of 

a common tenant, 133. 138. 
and from that of an executor of tenant in fee, 
132. 
is allowed a reasonable time for the removal of fixtures^ 

136 («). 
remedies by and against, in respect of fixtures. See 
tit. Remedies, 

TENANT IN TAIL, 

is not liable for waste, 140. 
nor the grantee of, ih, 

how far liable when he is tenant apres possibility^ 143. 
ancient rule relaxed in favour of his personal estate, 124. 

And see tit. Tenant for Life, 
executor of, what fixtures he is entitled to as personal assets. 

See tit. Tenant for Life, 
as against the heir in tail, 144. 

his right to fixtures, compared with that of a common 
tenant, 133. 

and with that of executor of tenant in fee, 14^.- 
remedies by and against, in respect of fixtures'. See 
tit Remedies, 
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TENANT IN FEE, 

ancient rule of. law in favour, of hlB heir and real estate, 152. 

180. 
modern relaxation in favour of his personal estate, 157. 182. 
this relaxation when first aUowed, 157. 
is less extensive than in other cases, 52. 132. 160. 
contradictory opinions respecting the degree of relax- 
ation, 152. 166. 168. 188. 
executor of, what fixtures he is entitled to as personal assets, 
is entitled to certain trade fixtures, 158. et 8eg» 

to certain fixtures for trade combined with other pur- 
poses, 161. 
not to things accessary to the realty, 163. 
as salt pans in salt-works, 163. 
cider-mills, 158. See tit. Cider-MiUs, 
whether entitled to machinery in calico works, 161. 166. 
is entitled to fixtures for ornament and convenience, 182. 
particular instances, described, 183. 
general rules respecting his right to ornamental fix- 
tures, 188. 
decisions relating to these fixtures not imiform, 177. 

185, 186. 
is entitled to such things as are not legally affixed, 180. 

or not constructively affixed, to. 
And see tits. Executor^ Heir, Heir-looms. 

THRESHING MACHINE, 

maliciously breaking, &c, 331. 

TIMBER, 

annexed to house or soil of another, right of property which 
accrues, 13. 292. See tit. Trees, 

TIME, 

for removing fixtures, limitation of, 95. et seq. 

when claimant's interest is uncertain, 106. 
when it expires by his own act, 103. 

TOMBSTONES, 

property in whom vested, 203. 

trespass may be brought for removing, &c., ib. 

stealing brass plates from, felony, 329 (n). 

TRADE, 

privilege of, a ground for the removal of fixtures, 21. 

whether recognized in the early decisions, 24. 

when fully established, 27. 

principle on which it is founded, 28, 29. 173. 

what occupations come within it, 54. 61. 64. 67. 129. 
usage of, how far applicable to the right to fixtures. See tit. 
Custom, 

whether it rebuts reputed ownership, 234 (n). 237. 242. 

TRADE FIXTURES, 

description of, 21. 33. et seg. 
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TRADE FIXTURES — conftViMtfrf. 

in what cases removable by tenants, 21. 33. e^ $eq. 48. 
form part of the personal estate of tenants for life or in tail, 

129. 
whether personal estate between execntor and heir, 167. 161. 

163. 168. 
right of removal of^ by what circumstances affected, 44. 48. 

108. 131. 178. 
whether buildings may be so considered, 4L 43. 47. 172. 
particular instances of, described, 33. ei seq. 
of a mixed character, removable, 61. 64. 67. 129. 

particular instances described, 66, 67, 68. And see tits. 
^ Tenanty Tenant for Life, in Tail^ and in Fee, 

TRANSFER, 

of fixtures, 214. €f seq. 

See tits. i^Uy Purckasey Contracts, 

TREES, See tit. 5i«Ae». 

and fruit of, go to the heir with the land, 206. 

right of tenants to, 69. 291 (it). 

property in, when growing in churchyard, 206. 

when roots grow in adjoining land, 14. 

when planted alieno soloy 12, 13. 

fruit or boughs of, falling into adjoining land, 14 (n). 102 (n). 

destruction of, in gardens, &c. is waste, 69 (n). 

may be removed by nursery men &c., 68. 

or by their executors, 174 (n). 

not by private persons, 69. 
not the subject of larceny at common law, 327. 

made so by statute, 330. 
not distrainable in nursery-grounds, 319. 
when not the subject of deodands, 334. 
pollard, property in, 69. 291 (»). 

provisions in leases for valuation and removal of. Appendix, 
348. 

TRiESPASS, 

quare clausumf regit for fixtures, when it lies, 289. 

de bonis asportatisy in what cases maintainable, 290. 304. 

right to maintain by different parties, before and after 
severance, 292. 

whether it can be brought, if the severance and asportation 
are one continuous act, 292. 

lies for removing and defacing tomb-stones, 203. 

for voluntary waste against tenant at will, 290 (n). 

does not lie against vendee of sheriff, on tortious sale of fix- 
tures, 305. 

form of declaring in, 293. 

whether fixtures may be described as goods, chattels, and 
effects, 293. 

plea in, disputing title, 293. 
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TRESPASS— continued. 

evidence of title to fixed prcperty Dot admissible under the 
geuend ismie, 293. 

whether when affixed in alieno soloy 11. 294. 

TROVER^ action of, 

fixtures, not the subject of, while annexed, 295. 

cannot be sustained for mere severance without removal, ib, 

whether maintainable when the severance and removal is one 

continuous act, 299. 
lies for removing the soil in taking away dung, 303. 
when a concurrent remedy with trespass, 305. 
in what cases maintainable in respect of fixtures, 295. 303. 
when it may be brought by a landlord, 303. 

by a tenant, 304. 
by a mortgagee, 306 (n). 
property claimed in, not presumed to be fixed, 298. 

even though described as " fixtures,** tft. 
what amounts to a conversion in the case of fixtures, 302. 
when a demand necessary, 302, 303. 305. 
what a sufficient demand in, 305. 
plea in, 306. I 

under general issue, evidence of title not admissible, 
306. 
TRUNKS, 

under ground, poor's rate in respect of, 263. 
in mines, &c.y malicious injuries to, 331. 

TUBS, fixed And see tit Vats. 

removable by tenants, 76. 185. 

TUNNEL, 

under ground, poor's rate in respect of, 263. 

U. 
UNDER LEASE, 

cautions to tenants on taking. Appendix, 351. 355. 
And see tit Incoming Tenant. 

UNITY OF OCCUPATION, 

devise construed with reference to, 251. 

USAGE. See tit Ctutom. 

of trade in leasing fixtures, rebuts reputed ownership, 234 (n). 
237. 242. 

V. 

VALUATION. See tit Appraisement 

^ fixtures to be taken at," what articles to be included, 221. 

upon the sale of house, 222. 
between landlord and tenant, 105 

(n). 121. 
between outgoing and incoming te- 
nant, 222. 
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VALUATION — cofUinued. 

of fixtures, cautions and directions concerning, 

to outgoing and incoming tenants, 122. 

310,311. Appendix, 351. 353. 355. 
to landlords, 224. 
to brokers. Appendix, 350. 354. 
to persons advancing monej on fixtures. 
Appendix, 355. 
covenants and stipulations in leases respecting. Appendix, 

347. 352. ei seq. 
stamp on. Appendix, No. UL 

VARNISH HOUSE, 

when removable as a trade erection, 5 (n). 39. 
decision relating to examined, 39. 100. 

VATS, 

for trade, removable, 4. 23. 40. 155. 

VAULTS, 

privilege of making in a church, 203. 

VENDOR AND PURCHASER. See tits. Sale and Purchase. 

VERANDAS, 

not removable, 81. 111. 

VICAR, 

liable for dilapidations, 149. 

VOTING, 

right of, in respect of property increased in value bj annexa- 
tions, 268. 

W. 

WAINSCOT, 

of house, whether removable, 74, 75. 85 {n). 154, 155. 183. 

187. 
if loose, goes to the executor, 155. 
pictures and glasses put up in lieu of, 74. 183. 249. 

WALLS, 

fixtures annexed to, early distinctions respecting, 22. 2^, 46. 

89. 
injury to, by removal of fixtures, 46. 80, 81. 88. 90. 131. 
when considered accessary buildings, 131. 
inclosing a foldyard on farm, not removable, 51. 

WARDROBES, 87. 286. 

S^ tits. Presses and Closets. 

WASTE, 

who punishable for, at common law, 271. 

whether tenants for life or by curtesy, 272 (n). 
who liable under the statutes of Marlbridge and Gloucester, 
271. 279 (n). 
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WASTE — continued. 

removal of things fixed to the freehold is, in general, 6. 19. 
72- 79. 86. 271. 281. 

or of things constructivelj annexed, 6. 

or of fruit trees, 68. 

of 'fixtures, an exception to the general rule, 20. 
trivial damage does not amount to, 89 (n). 274. 
distinction between legal and equitable, 285. 
of stranger, tenant how liable for, 275 (n). 
of testator, executor how liable for, 276. See tit. Executor, 
of executor in his own time, remedy for, 276. 
of ecclesiastical persons, remedy for. See dt. DilapidaHom. 
of tenant at will, remedy of landlord for, 290. 
remedies for, at law and in equity, 271. 281. 

by action of waste, and case in the nature of waste, 271. 

by prohibition of waste, 282. 287. 

by writ of estrepement of waste, 282. 

by injunction, 282. 288. See tit. Injunction. 

by account, &c., 284. 
ancient form of proceeding in, by writ of waste, 271. 

by, and against whom maintainable, 272. 

instances of in recent times, 274. 

now abolished by statute, 275. 
modem form of proceeding in, by action on the case in nature 
of waste, 275. 

right to fixtures, how determined in, 275. 

whether maintainable in case of express covenant, 277. 

whether maintainable for permissive waste, 279 (n). 

WATER PIPES, 

poor's rate in respect of, 262. 

WATER TUBS, 

removable by tenant, 76. 

WELLS, 

machinery of, not personal estate, as against the heir, 174. 

WILL, 

when fixtures pass by ; see tits. Devise^ Devisee. 

WILLOWS^ 

when tenant may cut, 69 (n). 

WINDMILLS, 

pass by conveyance of land, 215. 

mortgage of, passes the stones, &c., 228. 

sails, &c., of, considered parcel of, 167 (n). 228. 334. 

when deemed personal chattels, 6 (n). 180. 266. 268. 

whether liable to execution under 9^ fieri faciasy 323. 

possession of after mortgage, not fraudulent, 231. 

nor a reputed ownership, 240. 
built on posts, &c., will not confer a settlement, 266. 

voting in respect of, 268. 
See tit. MilU. 



400. TNUEX.^ 

WINDOWS, 

OHiBidered parcel of the^ freehold, 6 (n). 72. S6 (n). 154^ 2i% 
pass by convejance or lease of the house, 218. 
removal of, waste, 72. And see tit Glass, ^ 

not considered affixed, when fastened bj cross laths, 218. 

329 (n). 
are constractivelj annexed, if hanging on hooks, 6 (n). 218. 

246. 3ia 
are not distrainal^le although hung upon hooks, 816. 

WINDOW SHUTTERS, 

considered parcel of the freehold in favour of the heir, 15S* 



THE END. 
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